


AMERICAN JURIST. 


NO. XII. 


JANUARY, 1882. 


ART. IL—THE LAWS OF VIRGINIA RELATIVE TO SLAVERY. 


[Any thing relating to the legislation and juridical adminis- 
tration respecting slaves, is interesting in the slave-holding states 
as well as in the others ; and the plan of our publication will 
necessarily confine us to these views of the subject. We, ac- 

| cordingly, very cheerfully publish the following communica- 
tion, thinking it necessary, at the same time, to apprize cor- 
respondents of the limits we propose to observe. } 


Tue earliest annals of history declare the practice of slavery, 

confined to no exclusive nation, but general in its operation. 

It constituted one of the principal features of both national and 
| municipal law.' ‘The right of life over a captured enemy was 
gradually ameliorated into a right to the services, labor, and 
obedience of the captive. We find Andromache, in the Iliad, 
bitterly bewailing her anticipated slavery. And in the Odyssey 
the Phcenecians are described as robbers and kidnappers of 
human flesh. The Jewish history contains many instances of 
the acquisition of this right over a fellow creature, and the 
various divisions of property in which they were classed, never 
elevated the slaves above the level of personal chattels.” The 


llc 


' « Servitus autem est constitutio juris gentium.’ Justin. lib. 1, tit. 2, ff2. 
2 « 25 Lev. 39—21 Exo. 7—22 Exo. 3 and 4—II. Kings 4,1, &c. 
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base degradation of the slave among the Spartans, is an em- 
phatic testimonial of the force of public opinion.’ In Rome, 
slavery was the constant attendant of victory ;* and in the latter 
period of that empire when the profligate laxity of public morals 
demanded a corresponding severity of the laws, we find the 
slaves treated with the most unexampled rigor of the penal code. 
The Syllarian senatus consu/tum, and other laws of equal cruelty, 
punished with death all the slaves of a family, where one of them 
had committed murder. Among the Germans, slavery was 
recognised as one of the principles of national law,‘ and the 
rude outline of the feudal system with all its modifications of 
villeinage and landed servitude, may be clearly deduced from 
the general practice of slavery in the north of Europe. Egypt, 
Carthage, Sicily, and every nation of antiquity, had deeply 
incorporated in their social systems, the miseries and desolations 
of slavery.’ It is a well known fact, that the nations of Africa 
have practised this custom for many ages, and have always been 
the willing instruments of the cupidity and avarice of the for- 
eign merchant.’ In latter periods, slavery may have lost some 
of the harsh attributes which characterized its severity under 
the Grecian and Roman institutions ; yet its prominent traits 
stil] remain a damning reproach on the wisdom and policy of the 
present age. A relinquishment of individual liberty to the 
power and control of another, and a birthright to oppression and 
servitude,’ must forever constitute a wide chasm between the 
master and slave— must awaken revengeful fears, and must 
provoke the highest punishments of the penal code. 

The introduction of slaves into the new world, originated 
from the pure yet misguided philanthropy of the virtuous Las 
Casas.° Under the relentless tyranny and careless neglect of 
the Spaniards, the native Indian, doomed to slavery, sunk into 
despair, apathy, and death. Las Casas supposed that the 


1 ¢ Tsoc Pan.137—Gillie’s His. Greece. vol 1, 140. 

2 «Montes. L’Esprit des Lois. lib xv. 

3 Tacit. Annal. lib. 14. cap. 43. 

4 Tacit. De Mor. Ger. lib. 26. cap. 1. 

5 Woll. de Nat. Rel. 201. Molloy de Jure Marit. lib. 3. cap. 1. 

® Abbe Raynal, vol. 4, 43. 

7 * Servitus est Obedientia, fracti animi et abjecti, et arbitrio carentis 
suo.’ Cic. Parad. Tom. 3, 279. Edit. Leips. 

* Irving’s Hist. Columbus, vol. 3, 37. Rob. ch. v. lib. y. 3. 
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negroes on the African coast, from their peculiar endurance of 
a warm climate, and whose intelligence bordered on idiocy,’ 
could alike sustain the debilitating temperature of the West In- 
dies, and the severe tasks of the planter. Influenced by these 
considerations, Charles V. in 1567, granted an exclusive char- 
ter to certain Genoese merchants,’ who were empowered to ex- 
port slaves from the Portuguese settlements in Africa, to Amer- 
ica, and the West Indies. ‘These traders realizing lucrative 
profits, excited the commercial enterprise of other nations. 
Under the command of John Hawkins, three ships sailed from 
London for the African coast, where first by seductive friend- 
ship, and afterwards by open rapine, he succeeded in ensuring 
for his employers immense profits, and thus establishing by his 
success, the infamy and continuance of this inhuman traffic. 
Virginia did not escape the searching avarice of this com- 
mercial speculation. In the year 1620, a Dutch ship bound 
homewards, sold twenty negroes to the colony.* The indolent 
planter had no scruple of conscience in exacting the labor, and 
demanding the obedience of one whom the prejudices of the 
times reduced to the scale of the brute; and whose obtuse 
faculties and ill-formed person, while they excited disgust, created 
a false justification of the oppressions extended to them. The 
first judicial notice of them may be found in the proceedings of 
the governor and council of Virginia in the case of Hugh Davis, 
who was adjudged ‘to be soundly whipped before an assem- 
blage of negroes and others, for abusing himself to the dishonor 
of God, and blame of Christians, by defiling his body in lying 
with a negro.* ‘This punishment evinces the moral feelings of 
the community at that time, as it was an offence not punishable 
either by the common or statute law of the colony, but was con- 
sidered as one of those cases which are comprehended in the 
penalties against offenders ‘ contra bonos mores.’ In the year 
1639 negroes must have increased in Virginia to an extent cal- 
culated to produce some apprehension of rebellion, as the first 
legislative notice of them, is the law of this year prohibiting them 


1 Voltaire’s Hist. Gen. Tom. 1, 23. Jefferson’s notes on Va. 250. 

2 Bryan Edwards Hist. West Ind. vol. 2, 420. 

3 Burk’s Hist. Va. 211. Beverly’s Hist. Va. 51. 

* Hen. St. at large, vol. 1, 146, in the year 1630. Ro. Sweet suffered 
penance for a similar offence. Vid. post. 552. 
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from the use of arms and ammunition.’ A reduction of the 
impost on tobacco, exchanged with the Dutch for negroes, from 
ten shillings to two, was a powerful stimulant to their increase 
‘in the colony.* Added tothe daily importation was the increase 
of the female slaves decreed to be the property of the owner of 
the mother by the act of 1662.’ Baptism no longer opened the 
path to freedom, as decided in England.‘ The act of 1667, 
in encouraging the administration of this sacrament, assures the 
masters of slaves ‘that it should not alter the condition of the 
person as to his bondage or freedom, and that freed from this 
doubt, masters might, without the fear of loss, endeavor the 
propagation of Christianity.2* The power of emancipation at 
this time was fettered by no legislative restriction. In this act 
and the one concerning the taxation of free negro women,’ we 
find the first allusion to the power of emancipation and the ex- 
istence of freedmen. About this period, so rigorous was the 
oppression and so vindictive the prejudices of the slave-holder, 
that negroes could be murdered by their masters with perfect 
impunity. In the quaint sophistry of the act of 1669, on this 
subject, it was enacted that the ‘master should be acquitted 
from molestation, since it cannot be presumed that prepensed 
malice (which alone makes murther felony) should induce any 
man to destroy his own estate.’” Penalties of a character ex- 
tremely rigorous were attached to the slave who should be from 
home without a certificate, who should lift up his hand in oppo- 
sition to any Christian; and if ‘lying out, doing mischief, and 
refusing to be apprehended, he may be killed.’ * 

The importation of African slaves into the colony, was not 
sufficient to meet the demand of the planters. Extermination 


1 Hen. Stat. at large, vol. 1, 226. 

* Hen. St. at large, vol. 1, 540, (in 1659.) 

3-H. S. L. vol. 2, 170. 

* 3 Mod. 120. 5 Mod. 182, Chamberlayne v. Harvey. 
5 H. S. L. vol. 2, 260. 

6 H. S. L. vol. 2, 267. 


7 Ib. 270. This law was not repealed until 1788.* 12H.S.L,681. A 
similar argument was raised in Hodge’s trial, in Tortola, in 1811. ‘ Laraison 
du plus fort est toujours la meilleure ’ Fontaine. 

8 H. 8. L. vol. 2, 481. 


* Vet that of 1748, ordained homicide of slaves, if not wilful or malicious, 


to be dispunishable ; and if the offender be found guilty of manslaughter only, 
he is to go acquitted. 
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became merciful at the suggestions of avarice, and the first act 
of the patriot Bacon’s government, was the reduction of cap- 
tured Indians to a state of slavery,' who became liable to all the 
laws relative to negroes. On the restoration of the old govern- 
ment, this law was reenacted and continued in force until the 
year 1705, when it was repealed as to native Indians, but not as 
to those foreign Indians who came under the other provisions of 
the act. The general law of 1682, after a dull and prolix 
preamble,® enacts that ‘all servants except Turks and Moors, 
whilst in amity with his majesty, which, from and after the pass- 
ing of this act, shall be brought or imported into this country 
either by sea or land, whether Negroes, Moors, Mulattoes or 
Indians, who and whose parentage and native country, are 
not, at the time of their first purchase of such servants, by 
rank Christian, although afterwards and before such their impor- 
tation and bringing into this country, they shall be converted to 
the Christian faith ; and all Indians which shall hereafter be sold 
by our neighboring Indians, or any other trafiqueing with us as 
for slaves, are hereby adjudged, deemed and taken, and shall 
be adjudged, deemed and taken, to be slaves to all intents and 
purposes.” 

The rapid increase of the population of the colony brought 
a fearful influx of African slaves into the country, and although 
the House of Burgesses passed various prohibitory laws against 
their importation, the approval of the crown was constantly re- 
fused.’ Emancipation was forbidden except for meritorious 
services on the part of the slave, to be adjudged by the Gov- 
ernor and Council, under the penalty of the immediate sale of 
the freedman by the church-wardens for the benefit of their 
parishes.” ‘These acts continued in force until the revolution ; 


. + H.S. L. vol. 2. 346. Vide post 404. Mr. Henning’s note. 
? Coleman v. Dick. and Pat. 1. Wash. Rep. 233. 
3 2H. S. L. vol. 2. 491. 
* Vid. H. S. L. Vol 1. 155. (1661) for the case of Metappin, who had been 
sold by the king of Weynoke, discharged by order of the House of Burges- 
ses. The curious reader may find this subject diffusely considered in the 
case of ‘Gregory v. Baugh. 4 Rand. 611. Mr. Leigh’s comment Rev. 
Code. vol 1, 69. No native American Indian could be made a slave in Vir- 
ginia since 1691. Vide 2. Hen. and Mun. 149; also 4 Mun. 209. Butt. 
v. Rachael. 

> Old Const. of Va. s. 1. Jeff. Notes on Va. 96. 

®°4H. S. L. 132. (1723.) 
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and until the year 1778, negroes might still be imported.’ The 
restraint of Emancipation, the salubrious climate of the colony, 
and the mild treatment by the masters, had each a strong ten- 
dency to enlarge the number of slaves. About the year 1780, 
according to the hypothetical calculations of Mr. Jefferson, 
there were in Virginia 270,762 slaves, and 296,852 free inhab- 
itants.* The proportion of slaves is here well calculated to jus- 
tify the uniform rigor and severity of the penal laws of that pe- 
riod. Dr. Seybert’ in his tabular analysis of the population of the 
United States, gives to Virginia by the census of 1790, 456, 
083 free persons, and 292,627 slaves, and from the year 1790 to 
1810, the slaves had encreased to the amount of one hundred 
thousand,‘ making in that period, despite the restrictions on their 
importation, nearly an equal ratio to the increase of free persons. 
Each successive census distinctly evinces the prolific fecundity 
of our female slaves. Their degraded prostitution, their un- 
limited indulgence in sensual passions, and their robust health 
acquired by an infancy of hardship, have ever been active aux- 
iliaries to the increase of their species. Nature, unadultered by 
the wasting effeminacies of luxury, performs its part with an ease 
which deprives pain of half of its severity, and leaves its patient 
safe from those diseases so incidental, in such situations, to the 
delicate and tenderly reared mistress. 'The generality of negro 
women in Virginia, bear children before the age of eighteen, 
and continue to bear them until the age of thirty-seven.* Their 
offspring are free from general constitutional disease, and ordinary 
attention is commonly sufficient to rear them to manhood. 

The several revisions® of the laws of Virginia are each char- 
acterized by the same features in their several acts concerning 
slavery. On this subject, a fearful jealousy, deep rooted preju- 
dices, and a rigid severity, have ever been the painful, yet neces- 
sary, attributes of our penal code. The history of her early 


19H. S. L. 471 Mr. Jefferson dates the period earlier: the ‘ first ses- 
sion of the new government in 1776.’ Notes on Va. 96. 

? Notes on Va. 95. 

3 Statistical Annals of U. S. 34. 

* Same. 35. 

5 On the plantation of which the writer is a resident, one negro woman has 
borne a child at the age of thirteen; and another, aged about forty-five, has 
had twenty-three children. 

® In 1657, 1661, 1705, 1733, 1751-2, 1769, 1785, 1794, 1794, 1808 and 1819. 
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laws present to the philosophic considerations of humanity, many 
of the darkest passions and most malignant feelings of our na- 
ture. Yet in their operation they were mild, and lost most of 
their apparent severity under the benevolent interpretations and 
charitable constructions of the judiciary. Rebellions, insur- 
rections, assassinations and conspiracies are rare events in the 
annals of this state.' The kind treatment and chivalric protec- 
tion of the master, healed the wound which his empire inflicted. 
Treason lost its revenge in the affections of fidelity, and free- 
dom slept beneath the recollections of gratitude. 

The divisions into which this subject may be classed, are, 
first, slaves as Property : secondly, as Persons. 

Ist. As property. Slaves were considered as personal chat- 
tels until the act of 1706, which made them real property, and 
they were descendible as real estate held in fee simple ; yet were 
still liable to execution under writs of fiert facias ; were assets 
in the hands of executors, and were recoverable by personal 
actions.’ ‘This act was restrained by so many exceptions to the 
general tenure it proposed to create, that in the year 1727, we 
find another act’ reciting ‘that many mischiefs had arisen, vari- 
ous constructions, contrary judgments, and much litigation had 
ensued, to such an extent, that a legislative construction of the 
law was deemed necessary. ‘They were then, with some few 
exceptions, made personal property. In the year 1748, these 
acts ‘ having been found inconvenient’ and not effecting the ob- 
jects of their creation, were both repealed, and slaves declared 
to be personal estate.* Governor Dinwiddie, by virtue of his 
official prerogative, repealed and declared this act void by a 
proclamation of the year 1752.° This repeal left the same 
uncertainty, and slaves continued to be considered, except in 
descents and some other instances, as personal estate,* until the 
act of 1792, which expressly declared them to be personal 

* This scene of calm tranquillity was drawn by the writer ere the perpetra- 
tion of the heart-rending tragedy at South Hampton county. That event, in 
exciting our vigilance, will teach us that power loses its energies when softened 
by humanity ; and will be a salutary lesson to the misguided instruments of 
religious madness and infuriated fanaticism. 

® Rind and Purdie’s Edit. 23. 

3 AH. S. L. 223. 

45H. S. L. 483. 

° 5 H. 8S. L. 567, in the Appendix. 

® 1 Rev. Code 432. Mr. Leigh’s comment. 2. Wash. Rep. 7. 
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property,’ and as such liable to most of the uncertain fluctuations 
of such property. They may now be seized under execution, 
distrained for rent, and are assets in the discharge of decedents’ 
debts ; when not capable of division in kind among distributees, 
they may be sold by the courts of equity to effect a proper dis- 
tribution. _Fxecutors are prohibited from selling them, when 
they possess other assets to satisfy the demands of administra- 
tion.” Fair and honest gifts of them are valid, if the donee 
retain actual possession, but if continuing in the possession of 
the donor, a deed acknowledged by the grantor, or proved by 
two witnesses and recorded, is a necessary requisite. Three 
witnesses are necessary in deeds of trust or mortgages of slaves, 
unless the same are acknowledged in proper form by the party. 
A quiet and undisturbed possession of a slave for five years, 
will vest an absolute ownership in the holder. The right of sale 
of the slave by the master, is a necessary consequence of the 
unrestricted right of property with which the law has vested him, 
and although its exercise may militate against humanity, it is yet 
strongly advocated by national policy. Only the vicious, de- 
praved, and refractory slave is commonly voluntarily sold by 
the master. Removed from the state, he diminishes in a mea- 
sure the bulk of its slave population ; while this punishment 
awes into obedience the rebellious and disobedient. Since the 
general abolition of the slave trade,’ Virginia has become the 
principal market in supplying the demands of the Southern and 
Western planters, and the apparent decrease of this class of her 
population is an emphatic testimonial of the moral value of this 
policy. 

As property they may be separated and sold without reference 
to the ties of family or kindred ; may be made to work at the 
pleasure of the master (except on Sundays), and have no legis- 
lative protection, either for the sufficiency of their food, the du- 
rability of their raiment, or the comfort of their dwelling *ouses. 


! 1 Rev. Code, 431. 

2 Asto the various relations of property in which they are considered, 
Vid. ‘ Payne v. Walden, 2 Wash., 7. Moore’s Ex’rs. v. Auditor. 2.H.& 
Mun., 232. Blackey v. Newby, 3 Hand. & Mun., 57, and the numerous 
cases relating to them in the reports of the Court of Appeals of Virginia. 

3 The importation of slaves into the United States was prohibited from 
and after the first day of January, 1808. Act 2. Mar. 1807. Vol. iv. cap. 77. 
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Like the Villeins they can acquire no property, for quicquid 
acquiritur servo, acquiritur domino.’ They can take nothing by 
descent ; have a fettered emancipation ; and should they in any 
case, obtain freedom, they can recover no damages for deten- 
tion.” They have no heirs, can make no deeds or wills, 
and no name, title or dignity, and no paternal or marital rights. 
They cannot be witnesses in prosecutions against white persons ; 
cannot in their own name sue for any slander, battery or trespass, 
can be pawned, mortgaged, sold, and transferred, as simple 
personal chattels, and, like the slaves of the Romans, they are 
properly held ‘pro nullis, pro mortuis, pro quadrupedibus.” 

II. As persons. Our laws concerning them under this divi- 
sion are not the creatures of one Legislature, or the decrees of 
hasty policy, but are the positive truths which history and pres- 
ent expediency alike conspire to establish. It would be as idle 
to argue the moral right we possess to make such laws, as it would 
be to contend for the right of resistance in our slaves. The 
right of self-defence, connected with the wide and obvious dis- 
tinction in the social and civil relations of master and slave, must 
necessarily cast a deepened shade of terror and punishment over 
the provisions of our penal law. In this situation, with an evil 
hourly increasing, the rigorous and speedy judicature of a court 
martial, bears a nearer analogy to our slave code, than the dilatory 
process which a state of peace engenders. Its severity is that 
of necessity, and the common feelings of our nature not only 
justify, but urge its continuance. 

The provisions of the slave law contained in the revised code 
of Virginia of 1819, may be considered as sufficient for the 
purposes of this article, without any reference to the various 
statutes ordained during the growth of the colony, as they are 
generally embodied into the act entitled ‘ an act reducing into 
one, the several acts concerning slaves, free negroes, and mu- 
lattoes.’ In it and the several acts of 1828, may be found 
some penalties of a harsher and more severe character, than 
those which marked our early laws, as our slaves have become 


1 Co. Litt. 117; Har. Annot. 117, a. Also, vide the harsh laws relating to 
them, in the ‘ Assize of Jerusalem,’ being a precious monument of feudal 
jurisprudence. VI. Gibb. Rom. Emp. 67. 

? 2. Call’s Reports 319, Pleasants v. Pleasants. 

3 Dr. Taylor Elements Civil Law, 429. 

VOL. VII.—NO. I. 2 
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more intelligent, and consequently more restive under the mas- 
tery of the white population. The class of punishments which 
attach to immediate offences against the commonwealth being of 
the greatest magnitude, claim, in the first place, our consideration. 

1. Offences against the Commonwealth. 

A consulting, advising, or conspiring by any negro or other 
slave, to rebel or make insurrection, and the plotting or conspir- 
ing the murder of any free white person or persons, are deemed 
felony, and on conviction thereof, the offender is utterly exclud- 
ed from all benefit of clergy and is punishable with death. No 
slaves are allowed to keep any weapons or ammunition’ under 
the penalty of the seizure thereof and the punishment of thirty- 
nine lashes. All riots, routs, unlawful assemblies, trespasses, 
and seditious speeches by a slave, are punishable with stripes at 
the discretion of a justice of the peace. White persons are 
fined, if they suffer a slave not belonging to them to remain on 
their plantation lot, or in their tenement for the space of four hours 
at any one time, and are liable to a greater penalty, if they 
suffer five or more to come under the provisions of this section. 
All exclusive meetings of them at any place, either in the day 
or night, for the purpose of learning to read.or write, or for any 
other purpose, are construed to be unlawful assemblages, and pun- 
ishable with instant dispersion and stripes. ‘The permission of the 
master can authorize them to attend places of divine worship, if 
the services be conducted by a regular ordained white minister. 
White persons, free negroes or mulattoes, countenancing, by their 
presence, any unlawful meeting of slaves, are punishable by fine, 
and, on non-payment thereof, immediately are liable to stripes. 
No slave can leave home without a pass from his owner, and can 
neither sell or buy any thing without a written certificate from 
his master or employer. Abusive and provoking language, used 
by a slave to a white person, is punishable with stripes. And 
the same punishment attaches to the negro, whether bond or 
free, “ who shall lift up bis or her hand in opposition to any white 
person,” unless it shall appear that the accused was wantonly 
assaulted and lifted his hand in self-defence. For the preser- 
vation of the community from secret poisoning, it is death in 
any slave to administer any medicine whatsoever ; yet if such 


‘ On the frontier plantations they may keep them by an order of a jus- 
tice of the peace. 
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medicine be not prepared, exhibited or administered, with an ill 
intent, nor attended with any bad consequences, the accused shall 
be acquitted. 

2. Offences against Persons and Property. 

Slaves are punishable with death for murder,' rape, an attempt 
to commit rape on a white woman,’ buggery, arson, malicious 
burning of barns, stables, corn houses or other houses; return- 
ing from transportation ; a third conviction for hog-stealing ; horse- 
stealing ; receiving stolen horses ; stealing any record, writ or pro- 
cess from any court of the commonwealth ; forging, counterfeiting, 
or altering (or assisting therein) the seal® of any public office or 
body corporate ; larceny from a church, chapel or meeting house ; 
robbery from a dwelling house, the owner or dweller therein 
being put in fear by the offender; robbery from a house in the 
day time, and the asportation of goods therefrom ; highway rob- 
bery ; and in fine for all felonies, where no benefit of clergy is 
expressly allowed. Accessaries before the fact are also punish- 
ed with death in murder, burglary, arson, burning of public 
prisons, court houses, or clerks’ offices, robbery of dwelling 
houses and highway robbery. The benefit of clergy absolves 
the punishment of death in many cases of minor felony, and 
leaves the offender to the penalties of the pillory, or stripes in- 
flicted at the discretion of the court. For perjury before the 
county court of palpable and positive character, the offender, 
without further trial, is punishable with the pillory for one hour, 
and one ear is cut off, or with stripes or such other penalty not 
extending to life or limb, as the court may order. The usual 
punishment of slaves, in the judicial practice of the country, for 
misdemeanors, consists in the infliction of stripes never exceed- 
ing thirty-nine. Imprisonment has no terror, is no penalty, for the 
slave, and transportation, the punishment next in degree to that of 
death, has no other remedial effect than the removal of the 
vicious slave from the bosom of the community. No fine or 
amercement can affect him, nor can his master, without an 
agency in his guilt, be held answerable or culpable for his crimes. 

The proceedings against slaves in criminal cases are of a 


1 An attempt to kill a white person, is punishable, at the discretion of the 
court, with stripes and transportation. Act 1823. 

2 Formerly castration, now death by act 37 of 1823. 

3 Each certificate of freedom must have the seal of the county affixed to it. 
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speedy and decisive character. The accused is committed by 
a justice of the peace to the public jail of the county, and by his 
warrant he convokes, at the expiration of ten days, the justices of 
the peace, who are ex officio magistrates of oyer and terminer for 
the trial of slaves charged with felony. This court must con- 
sist of five or more, and judge both of the law and the fact, 
without the interposition of a jury. Should it fail to assemble 
at the appointed time, the ensuing monthly court tries the 
prisoner. A unanimous opinion of the guilt of the accused is 
requisite for condemnation. If the party have no counsel, it is 
the duty of the court to assign him one, and the recompense for 
his professional services is made a charge on the master. Upon 
such trial, the court may take for ‘ evidence the confession of 
the party, the oath of one or more credible witnesses, or such 
testimony of negroes or mulattoes, bond or free, with pregnant 
circumstances, as to them shall seem convincing.’ On any con- 
viction for a crime whose penalty is death, the court is compelled 
to have the testimony in the cause entered on its records, and a 
copy of the whole proceedings must be forthwith transmitted to 
the executive, which acts in the question in the nature of a 
court of appeal, and can either pardon unconditionally, or sell 
the convict for transportation. When judgment of death is 
passed on such criminal, thirty days are limited as the period of 
execution, unless in cases of conspiracy, insurrection or rebellion, 
and in all cases of execution or transportation, the value of the 
slave is paid to the owner by the state. The privilege of appeal, 
which is denied to them by the general court of Virginia, ‘ be- 
cause it was not expressly granted by the Legislature,’ is one of 
the most striking peculiarities of this mode of trial. Each 
court of oyer and terminer is a legislative body in prescribing 
its own rules, process and circumstances of trial, and can either 
awe into confession by severity, or construe into guilt by the re- 
jection of testimony. It is true that the whole proceedings 
must be submitted to the executive, and although it may pardon, 
it cannot restore to the negro either his character as a man, or 
his value as a slave.* 


1 Original feature of the act of 1748, H. S. L. vol. 6, 105. 
® Vide the dull logic of the General court of Va. in Peter’s case June term, 
1821. 

3 The laws of Louisiana, our principal slave market, prohibit the importa- 
tion of convicted slaves — the novus homo created by a pardon, is not con- 
sidered as exempted from this restriction. 
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Such is the brief outline of the Laws of Virginia relative to 
slavery. To the casual observer this dreary catalogue of pen- 
alty and degradation, is well calculated to excite the sympathies 
of humanity, and the heart will sicken with the fulness of pity 
for the miseries of this wretched race. Yet many of these 
laws have remained for years without a victim, and the sharp 
edge of their severity is blunted by the force of public opinion. 
Good laws and good morals are reciprocally formed, sustained 
and supported by each other, and their execution takes its hue 
from the varied condition and demands of society. ‘The justices 
of the peace, who constitute the courts of oyer and terminer, 
are generally men of virtue and enlightened humanity, and their 
decisions are characterized by fairness and liberality. Under such 
a mode of trial our laws seem but to consist in theory, and to be 
almost abrogated by the humanity of the court and the mercy of 
the executive. Ill assorted to the general feelings of the commu- 
nity, yet necessary as a precautionary measure, they remain the 
stern memorials of the policy and wisdom of our ancestors, 
inoperative from the want of infraction, and softened into 
forgiveness by the suggestions of philanthropy. How harsh 
soever our statute law may appear, the soothing influences of 
moral benevolence and kindness prevalent throughout our com- 
munity, are strongly evidenced in the mode of treatment extend- 
ed tothem. The right of absolute and uncontrolled dominion 
allowed to the master, does not include a power of cruelty and 
unmerciful treatment. Our laws punish this offence with much! 
severity, and the master, who is inhuman, meets in his intercourse 
with society, a just contempt, and a merited indignation. 

‘The character of the negro, which is created alike from the 
debasing nature of slavery and the degradation of his moral and 
social relations, is a strange and wayward compound of profligate 
vice and affectionate fidelity. They are generally cowardly, 


cruel and deceitful, lost to all sense of truth, and extremely 


unchaste and profligate. Possessing all the grosser vices of 


civilization without any of its virtues, and reared in the school 
of dissimulation and treachery, their condition presents an elo- 


' The principle recognised in the case Com. v. Brown, 2 Va. Cases, 394, 
overruled in 1827, in the General Court, 5 Randolph, 678, Commonwealth 


v. Turner, decided that an indictment could not be sustained against a mas- 
ter for wilful and cruel treatment to his own slave. 
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quent commentary on the moral desolations of slavery. Yet 
they are comparatively happy,’ and the course of treatment they 
now experience in Virginia, has disarmed slavery of half of 
its terrors, and awakened in a deeper degree the mutual feelings 
of gratitude and obedience. Of late the culture of tobacco, 
with all its necessary exposures and labors, has declined in Vir- 
ginia, and, in the growth of grain, plenty and abundance follows. 
The common decencies of society demand from the master a 
humane and attentive treatment. They are generally substan- 
tially and comfortably clothed, and well supported both in diet 
and medical attention, and pass their whole lives in the passive 
tranquillity of contented servitude. However paradoxical it 
may appear, they are happy, and possess a philosophy of tem- 
perament and an elasticity of mind, which either a stoic or ep- 
icurean might envy. ‘Their moments of pleasure, their dances, 
funerals, and associations, are characterized by enjoyments 
which throw a brightness over the darkness of their lot. De- 
pressed by none of the cares of a family, reckless of futurity, 
and secure of maintenance, their hours of pleasure are those of 
deep and heartfelt gaiety. Ignorance in them is, truly, ‘ bliss,’ 
and the theoretical schemes, which iutrusive fanaticism would 
engender for their intellectual improvement, would destroy this 
peaceful repose, create a restless insubordination, and provoke 
the execution of laws which have hitherto slumbered in inaction. 


W. G. M. 
Member of the Gloucester Bar, Va. 


Slave and free colored population in Virginia, ascertained by the census. 


Re ee eg 292,627 
1800, . .  . 846,968 
ers Ss Te 392,518 
ee, ...-. «ses 
1830, . . . 527,090 


1 Sir John Carr’s ‘ Stranger in Ireland’ passim for the distresses of the peas- 
antry. Each newspaper brings us some painful detail of the melancholy con- 
dition, sufferings, and labors of European paupers. 














1832.] Possession by the Vender or Morigager, &c. 19 


ART. II.—POSSESSION BY THE VENDER OR MORTGAGER OF 
CHATTELS — WHETHER THE QUESTION OF FRAUD IS ONE 
OF LAW OR FACT — DELIVERY OF GOODS SOLD. 


TWENTY-FIVE years ago a conveyance of goods in mortgage, 
was, to say the least, of rare occurrence, and until a somewhat 
later period, the distinction between pledge and mortgage was 
little understood. In the case of Holmes et al. v. Crane, 2 
Pick. 607, a lucid exposition was given of the distinction in 
these cases, viz. That by a mortgage of goods the right of pro- 
perty passes to the mortgagee, and he may dispose of them as 
he sees fit, subject only to the condition or right of redemption, 
and possession is not essential to the mortgagee’s title. A 
pawnee has only a lien on goods deposited as a pledge, which 
cannot be maintained but upon the basis of possession. If, 
therefore, he relinquishes the possession, although the debt 
remains unpaid, the lien is ¢pso facto extinguished. 

This subject of mortgage and pledge has received the atten- 
tion of Chancellor Kent, as will appear in his Commentaries, 
vol. 4, pages 132, 133, 134, where the following positions may 
be found, viz. ‘ A pledge or pawn is a deposit of goods redeem- 
able on certain terms, and either with or without a fixed period 
for redemption. Delivery accompanies a pledge, and is essen- 
tial to its validity. ‘The general property does not pass, as in 
the case of a mortgage, and the pawnee has only a special pro- 
perty. If no time of redemption be fixed by the contract, the 
pawnor may redeem at any time; and though a day of payment 
be fixed, he may redeem after the day. He has his whole life 
to redeem, provided the pawnee does not call upon him to 
redeem, as he has a right to do at any time in his discretion, if 
no time for redemption be fixed; and if no such call be made, 
the representatives of the pawnor may redeem after his death.’ 
Without recourse to any legal or chancery proceedings, ‘the 
creditor may sell at auction, on giving reasonable opportunity to 
the debtor to redeem, and apprizing him of the time and place 
of sale; and this is the most convenieng and usual practice, as 
while the debtor’s right in the pledge remains unextinguished, 
his interest is liable to be sold on execution ; and the purchaser, 
like any other purchaser or assignee of the interest of the 
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pawnor, succeeds to all his rights, and becomes entitled to 
redeem.’ ‘To this last position are cited Kemp v. Westbrook, 
1 Vesey, 278, N. Y. revised statutes, vol. ii. 366, s. 20. "And 
see Mass. Stat. 1830, chap. 124, in which statute it is provided 
that personal property mortgaged, pledged, or subject to any 
lien, and not exempt by law from attachment, may be attached 
or taken in execution as the property of the mortgager, pledger, 
or general owner, at any time before the property becomes 
absolute in the mortgagee, pledgee or holder, on paying or 
tendering the amount due such mortgagee, pledgee or holder. 

What possession of personal chattels must be taken, and 
maintained by the vendee or mortgagee, to complete and ensure 
his title, as against the creditors of the vender, or mortgager, 
and other subsequent purchasers, is a question which has been 
presented in a great variety of cases, and will probably be a very 
interesting and important one in a great many cases hereafter to 
arise. We shall present a view of some of the most important 
decisions on this subject. 

And first, as to delivery, or taking possession. 

Lanfear v. Sumner, 17. Mass. Rep. 110, was the case of an 
assignment of teas by Waln to the plaintiff. The assignment was 
made in Philadelphia on the 2d of July, about two o’clock. 
The teas were supposed by the parties to the assignment, to 
have been at sea at the date of the transaction. ‘They were in 
fact at Boston, and were, about four hours after the assignment 
was made, attached by creditors of Waln. The attachment 
title prevailed on the ground that no possession had been taken 
under the assignment. ‘The attaching creditor is treated in this 
case as a subsequent purchaser, for valuable consideration, with- 
out notice of the first conveyance, and having acquired the first 
possession as having the better right to the property. The prin- 
ciple therefore upon which the cause was decided was the same 
which was recognised in the case of Lamb et al. ». Durant, 12 
Mass. Rep. 54, and in Caldwell et al. v. Ball, 1 D. and E. 205, 
viz. ‘When the same goods are sold to two different persons 
by conveyances equally valid, he who first lawfully acquires 
the possession, will hold them against the other.’ The author- 
ity of Lanfear v. Sumner may be considered as questioned in 
the case of Ingraham et al. v. Wheeler, 6 Connecticut Rep. 277. 
It appears, however, that the court, in this last case, did not 
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rightly understand the case of Lanfear v. Sumner, as they state 
the facts of that case very differently from what they were. 

Second. As to maintaining possession. 

Brooks v. Powers, 15 Mass. Rep. 244, was a case of re- 
plevin, for a pair of oxen and other cattle, which had been 
attached by the defendant, as an officer, on an original writ 
against one Stephen Witt. ‘ Witt, during the years 1816 and 
1817, lived on a farm owned by the plaintiff, who had leased 
the same to Witt for those years, making a distinct lease for 
each year, commencing on the Ist of April. A few days before 
the attachment by the defendant, viz. on the 14th of April, 
1817, Witt gave to the plaintiff a bill of sale of the cattle, and 
made a delivery of them on the farm, in payment of a part of 
the rent for the preceding year, and of the whole of the year 
then ensuing, except the sum of three dollars, for which Witt 
gave his note tothe plaintiff. Brooks, the plaintiff, then agreed 
that Witt should have the oxen to carry on the work of the 
farm that year, for which he was to keep them free of ex- 
pense to the plaintiff. And it was further agreed that the plaintiff 
might work the oxen when Witt had no occasion to work them 
on the farm himself. It was further agreed that Witt should 
pasture the other cattle for the plaintiff, for which he was to pay 
the customary price. The cattle were in the possession of Witt, 
after the sale, in pursuance of said agreement, until they were 
attached by the defendant. Upon this state of the case, the 
judge, at the trial, instructed the jury that Witt’s retaining pos- 
session of the cattle was not conclusive evidence of fraud, so as 
to avoid the sale as to creditors; but was one of the circum- 
stances which was proper to be submitted to the jury, as tending 
to prove the sale fraudulent as to such creditors; and that if, 
upon considering the whole evidence, they should believe the 
sale to have been bona fide and for a good consideration, and 
not made with a view to defraud creditors, their verdict should 
be for the plaintiff. A verdict being returned for the plaintiff, 
exceptions were filed to the opinion of the judge, and the case 
was fully argued to the whole court, by the defendant’s counsel. 
The opinion of the court was as follows : 

‘It has been contended, in this case, that the possession of 
the vender of personal chattels, after the sale, is conclusive evi- 


dence in favor of creditors, that the sale was fraudulent; or 
VOL. VII.—NO. XIII. 3 
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rather that it is itself a fraud. But we are all of opinion that, 
although it is generally evidence of the strongest kind, it is not 
conclusive. ‘The vendee may, notwithstanding, upon proof that 
the sale was bona fide, and for a valuable consideration, and 
that the possession of the vender, after such sale, was in pursu- 
ance of some agreement not inconsistent with honesty in the 
transaction, hold under his purchase against creditors. And so 
it has been often decided in this court, as well as in England.’ 

Wheeler v. Train, 3 Pick. 255, was the case of a sale of 
furniture by John Wheeler to the plaintiff. Possession was 
given by delivery of one chair as and for a delivery of the whole. 
A lease was then made to the vender for one year, at a rent 
agreed upon, and the vender remained in possession. A 
creditor of the vender attached the furniture. ‘The sale was 
held valid upon proof that the same was upon a valuable and 
adequate consideration, and that the transaction was open and 
bona fide. Judge Wilde, in delivering the opinion of the court, 
says, ‘The possession of the vender, after the sale, is not a con- 
clusive badge of fraud. It may be so when unexplained, but it 
is always open to proper explanations. It is evidence of fraud, 
and not fraud per se, and so it has always been considered in 
this court. We think also that the explanation in this case is 
satisfactory. As a debtor may mortgage his property to his 
creditor, and retain possession until condition broken, if such is 
the agreement, we can perceive no good reason why he may 
not stipulate for a given time, when the sale in other respects is 
absolute, provided there is no fraud or concealment.’ 

Shumway et al. v. Rutter, 7 Pick. 56, was a case of trover 
for articles of furniture. J. Shumway had kept an inn in S., 
and the furniture in question having been there attached as his 
property, was appraised by the officer-who served the writ, and 
a bill of sale was then made by J. Shumway to the plaintiffs, 
who paid the amount of its appraised value, and discharged the 
suit. The plaintiffs then took a lease from the owner of the 
estate where the furniture was, and as the case stood on the 
first trial, took no further possession. After this transaction J. 
Shumway removed to another house, taking with him the fur- 
niture, and using it as his own. ‘The defendant, acting as an 
officer, attached the furniture as the property of J. Shumway, 
in the house to which it had been removed. The case was put 





——os 
—=—= 


scsieaalac 9 


ae 











RDN ee 


TR I 


en ee rt 


moe 


od 


Sie es, cia eee 








1832.] Possession by the Vender or Mortgager, &c. 23 


to the jury on the question whether the transaction in S. was 
bona fide, the other points being reserved for the opinion of the 
court. The jury found for the plaintiffs. The court say, anew 
trial is granted, ‘ because there was no delivery of the furniture, 
at or after the sale, to the plaintiffs, nor any subsequent posses- 
sion by them. The whole transaction rested in paper, or in 
verbal communication. ........ By the bill of sale the 
property was transferred between the vender and the vendees ; 
but not against creditors who should attach before possession 
was taken.’ 

‘The lease of the house to the plaintiffs, if possession had 
been taken under it, would have given possession of the furni- 
ture ; but no entry was made under the lease. . . . . . There 
was no contract between the plaintiffs and the debtor shewing a 
right under the plaintiffs in the debtor to use the furniture. We 
think notwithstanding the sale was bona fide in regard to the con- 
sideration, there are many circumstances indicative of fraud 
against creditors.” On anew trial of this case of Shumway et al. 
v. Rutter, it was proved that after the purchase of the furniture, 
and before the attachment was made by Rutter, one of the plain- 
tiffs went and lived for a time in the house where the furniture 
was, spoke of having paid for the furniture, and used it in com- 
mon with the rest of the inmates of the house. And this was 
held to be a sufficient taking of possession. In delivering the 
opinion of the court Ch. J. Parker says, ‘the transfer being 
bona fide, and for a valuable consideration slight evidence of a 
delivery would be sufficient; as is proved by the principle 
adopted of a symbolical delivery ; and whether there is a formal 
delivery or not, if the vendee obtains possession by consent of 
the vender, before any attachment or second sale, the transfer 
is complete.’ 8. Pick. 447. 

It is obvious that in the cases of Brooks v. Powers, Wheeler 
v. Train, and Shumway etal. v. Rutter, the S. J. Court in Mas- 
sachusetts have directly and fully met the question, and decided, 
that possession remaining in the vender, after an absolute sale, 
is not, as it regards creditors, fraud per se avoiding the convey- 
ance ; that it is an equivocal fact which admits of explanation ; 
and that the sale, if for a valuable and adequate consideration, 
and bona fide, will be sustained, if there has been a delivery, 
actual or constructive, though possession should be continued in 
the vender. 








24 Possession by the Vender or Mortgager, &c. (Jan. 


Opposed to these decisions are the cases of Edwards v. Har- 
ben, 2 T. R. 587, Hamilton v. Russell, 1 Cranch, 309, Sturtevant 
v. Ballard, 9 John. 388, and Coburn v. Pickering 3 N. H. Rep. 
415. 

As to the first of these cases, viz. Edwards v. Harben, which 
may be considered as the leading one, for the others appear to 
have been decided relying very much, if not mainly on this, it 
must be said, that it has never given entire satisfaction in Eng- 
land, and so many exceptions were found to the rule, that Ch. 
J. Kent, in Sturtevant v. Ballard, found it not a little difficult 
toenumerate them. Add to this that in Stewart v. Lombe et al. 
1 Brod. and Bingh. 506, it is expressly said by Ch. J. Dallas, 
and Mr. J. Park, that its authority has been often doubted. 

The case of Hamilton v. Russell was decided almost entirely, 
if not wholly, on the authority of Edwards v. Harben. 

Sturtevant v. Ballard evidently gave occasion to much re- 
search in the examination of the decided cases in England, and 
in this country. Its authority however has been more than shaken 
by the case of Bissell v. Hopkins, 3 Cowen, 166. In this last 
case Ch. J. Savage, in commenting on the opinion of the court 
in Sturtevant v. Ballard says, ‘ that the learned Judge (Kent) no 
doubt intended to say here, as in Burrow v. Paxton, (5 John 261,) 
that possession continued in the vender is only prima facie evi- 
dence of fraud, and may be explained. The question in every 
case is, whether the act done is a bona fide transaction, or 
whether it is a trick and contrivance to defeat creditors.’ And 
the case of Brooks v. Powers is stated and approved. 

The case of Coburn v. Pickering must stand or fall with the 
other decided cases on the same side of the question. 

Cases often arise in which an actual delivery is impossible, 
such as the sale of a ship at sea. In this case, all that can be 
done, and all that the law requires, is the execution and deliv- 
ery of the bill of sale, and diligence in taking possession after the 
ship arrives. Goods at sea should be conveyed by an assignment 
of the bill of lading, in cases where a bill of lading can be had. 
Gardner v. Howland, and Bates, trus., 2 Pick. 599, is not only 
an authority to this point, but is an important case as to the sale, 
assignment, and delivery of chattels, not only when at sea, but 
on shore. In this case the defendant and plaintiff were owners 
of the brig Chatsworth and cargo, which sailed from Baltimore 
to South America under the command of Bates, as master, with 
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authority given to Bates to sell both vessel and cargo. After 
the vessel had sailed, Howland conveyed his part of the brig, viz. 
one fourth, to Morgan, and assigned, on a duplicate invoice, his 
part of the cargo, also one fourth to Brader, Morgan, & Co., 
and took receipts from B. M. & Co. to account for the pro- 
ceeds to the credit of Howland in account with B. M. & Co. in 
payment of debts wherein they had become the sureties of 
Howland. In South America, Bates received notice of these 
conveyances, and on his return, having sold the vessel and cargo, 
and having been summoned by the plaintiff as the trustee of 
Howland, the conveyances of the vessel, and of the cargo, and 
the receipts, were shown to him and were disclosed in his 
answer, and the fact appearing that no bill of lading had been 
left with Howland, the conveyances were supported. And it 
was held, that the same principles are applicable to the sale of 
goods at sea as to the sale of a ship. Ch. J. Parker, in deliv- 
ering the opinion of the court, uses the following language :— 
‘ There is no doubt that by the common law, to complete the 
sale of a chattel, so that the vendee may hold it against a sub- 
sequent purchaser, ignorant of the former sale, a delivery is 
necessary, though, between the vender and vendee, the mere 
sale, with the payment of the price, is sufficient. But as an 
actual delivery of the thing itself may not always be possible or 
convenient, a symbolical delivery is admitted as a substitute.’ 

‘ Thus, when goods in a warehouse are the subject of a sale, 
the key of the warehouse delivered to the vendee is a sufficient 
delivery of the goods. Wilkes v. Jerris, 5 Johns. Rep. 335. 
So if the goods sold were stored with other goods in a common 
or public warehouse, as the vender would not have the key to 
deliver, there the receipt held by the vender, of the person who 
has the custody, is considered a proper symbol of delivery. 

‘So in Harman v. Anderson, 2 Campb. 243, the goods 
sold were lodged in a warehouse, and the vender delivered to 
the vendee the invoice of the goods and an order upon the 
warehouse-man for delivery of the goods, which were lodged 
with him. This was considered a valid transfer in favor of the 
assignees of the vendee, who had become a bankrupt. Lord 
Ellenborough held, that upon receiving the order for delivery, 


the warehouse-man became the agent of the vendee, and held 
the custody of the goods for him.’ 
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‘Had there been a bill of lading in possession of Howland, a 
delivery of it endorsed to the assignees would have been neces- 
sary to complete their title.’ 

Tuxworth v. Moore, 9 Pick. 347, was the case of the sale of 
a horse by G to the plaintiff. |G and the plaintiff both wrote to S 
who had the horse in keeping, informing him of the sale; G di- 
recting S tocharge him with the keeping to that day ; the plaintiff 
directing to keep the horse on his account. Both letters were 
received by S and the horse was soon afterward attached as 
G’s property. In the trial S testified that, after the receipt of 
the letters, he should have delivered the horse to the plaintiff at 
any time upon his application. The court ruled that there was 
a good delivery of the horse. 

Almost all the cases on this subject refer to the statute of 13 
Eliz. ch. 5, and to the common Jaw as it is understood to have 
been prior to that statute, the statute having been considered only 
declaratory of the common law. Now this statute does not 
enact that the circumstance of the vender’s retaining possession 
shall, of itself, be sufficient evidence of a fraudulent intention to 
make the sale void ; nor that any other circumstance shall be 
sufficient ; nor what shall be evidence at all. But it does 
contain an express provision, excepting from its operation con- 
veyances made upon good consideration and bona fide. Whence 
then this doctrine that a circumstance indicative of fraud, how- 
ever strongly so, should be per se fraud, or fraud in law? Whence 
is it, that the motives of the parties, as to honesty and fairness, 
are not to be the subject of inquiry or examination by the court 
or jury, because they have done an act which is, at the worst, 
only equivocal as to their intentions, and which should no further 
draw them within the provisions of the statute of 13 Eliz. than 
to oblige them to explain, and which by the express provisions 
of that statute they have the right to explain? Does Twyne’s 
case support this doctrine ? 

Twyne’s case arose on an information in the Star Chamber, 
against him for a fraud, and against him and others for a riot. 
It will be recollected that this Court was composed of the Chan- 
cellor, Treasurer, and Lord Privy Seal, calling to their assist- 
ance a Bishop, and Lord of the King’s Council, and the two 
Chief Justices ; and that trials were here had without a Jury. 
The charge against Twyne was, for making and publishing a 
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fraudulent gift of goods. And the charge against him and others 
was, for unlawfully resisting the sheriff in the execution of a fiert 
facias, which had issued on a judgmentagainst one Pierce. Pierce 
was the owner of the goods, and pending the suit against him, 
in which the judgment was recovered, he had, in secret, made 
a deed of gift of all his goods and chattels, real and personal, 
to Twyne, in satisfaction of a debt due to Twyne. The case 
does not show that any delivery was ever made either real or 
constructive. Pierce continued in possession of the goods; 
sold some of them; he sheared the sheep and marked them 
with his own mark. Upon the whole case, the court decided 
that the deed was fraudulent within the statute of 13 Eliz. and 
the reasons of their opinion may probably be found in the six 
points which they declare the case presented : 

‘1. That this gift had the signs and marks of fraud, because 
the gift is general, without exception of his apparel, or any thing 
of necessity ; for it is commonly said quod dolus versatur in 
generalibus. 

‘2. The donor continued in possession, and used them as his 
own; and by reason thereof he traded and trafficked with 
others, and defrauded and deceived them. 

‘3. It was in secret, et dona clandestina sunt semper suspi- 
cosa. 

‘4. It was made pending the writ. 

‘5. There was a trust between the parties, for the donor 
possessed all, and used them as his proper goods, and fraud is 
always apparelled and clad with a trust, and a trust is the cover 
of fraud. 

‘6. The deed contains, that the gift was made honestly, truly, 
and bona fide, et clausule inconsuete semper inducunt suspici- 
onem.’ 

And Lord Coke’s comment upon this case is deserving of 
notice, who says, ‘So a good consideration doth not suffice, 
if it be not also bona fide: and therefore, reader, when any gift 
shall be to you in satisfaction of a debt, by one who is indebted to 
others also; 1. Let it be made in a public manner, and before 
the neighbors, and not in private, for secrecy is a mark of fraud. 
2. Let the goods and chattels be appraised by good people to 
the very value, and take a gift in particular in satisfaction of 
your debt. 3. Immediately after the gift take the possesssion 
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of them; for continuance of the possession in the donor, is a 
sign of trust.’ 

Upon a most careful examination of Twyne’s case, it will be 
found to be an authority thus far, and no further, viz. that a 
conveyance, as it regards the creditors of the vender, must not 
only be upon consideration, but it must also be bona fide ; which 
is nothing more than will be found in the proviso in the statute 
13 Eliz. upon which statute the proceedings in that case were 
predicated : and that each of the five facts, called points, (for 
the 2d and 5th are one,) was separately, in itself, evidence of the 
transaction not being bona fide. It certainly cannot be contend- 
ed that either of these five facts was in itself sufficient evidence 
of fraud, or per se fraud. Much less will this case be relied 
upon, in this country at least, as an authority, that whether a 
conveyance is bona fide or not, is a question of law with the 
court, and not a matter to be entrusted to the consideration of 
a jury. 

Upon the whole, we rest with confidence, that possession re- 
maining in the vender, where the conveyance has been in all 
other respect in compliance with the sound principles of law, 
is not per se fraud, as it regards the creditors of the vender, 
but may be explained. And we extract the first paragraph of 
Cowen’s note to his report of the case of Bissell v. Hopkins, 
the whole of which note we recommend as deserving the notice 
of every professional gentleman. 

‘ Perhaps nothing farther,’ says Mr. C. upon the much litigated 
question, how far possession by the vender, after a sale of goods, 
shall be evidence of fraud as to creditors, ‘ ever can be reached 
by way of legal rule, than what is advanced by the Court in this 
case, to wit, that such possession is, prima facie, evidence of fraud, 
but may be explained. It seems to be a mere rule of evidence 
calculated to shift the onus proband: from the creditor to the 
vendee. ‘The details or circumstances which shall constitute 
fraud, like those of usury, or the degree of neglect which shall 
render a man liable in an action on the case, seem to mock the 
efforts of a general rule, and must be ranged forever without the 
line which divides the province of the court from that of the jury. 
The law may declare that fraud shall vitiate the sale; but as 
the devices by which that fraud is to be compassed and disguised, 
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may be various, so the eviden@ by which it is to be established 
or repelled, may frequently vary with the cases as they arise. 

But whatever the law may be in regard to sales without con- 
dition, as to the vender’s continuing in possession, the law is 
clear, that a continued possession in a mortgager of chattels, is 
not per se, evidence of fraud, either as to purchasers or creditors. 

Ward et al. v. Sumner, 5 Pick. 59, was a mortgage of furni- 
ture by King to secure the plaintiffs for endorsing his notes. No 
particular notes were specified. ‘The deed and some one article 
of furniture, in the name of the whole, where delivered within 
King’s dwelling-house, where the furniture then was. One of 
the plaintiffs, King, and one witness, were present. ‘The furni- 
ture remained in the house, and, a few days after the conveyance, 
was attached by a creditor of King’s. ‘The plaintiffs paid notes 
which they had endorsed for King prior to the execution of the 
deed by King to them, and brought their writ of replevin for the 
furniture, and prevailed in the suit. 

The case of Holmes et al. v. Crane, before referred to, is in 
perfect agreement with the decision in this case of Ward et al. v. 
Sumner ; and was also a case of conveyance in mortgage, 
although the particular mode used was by bill of sale and lease. 
And the language of the court, in the case of Homes et al. v. 
Crane, in regard to the possession remaining in the vender or 
mortgager, 1s too important to be omitted here. It is as follows : 
‘ The possession of the vender after the sale, even if it is absolute, 
is only prima facie evidence of fraud. It is not conclusive, but 
may be rebutted by evidence showing the transaction to be bona 
fide.’ 

‘ The intention of the parties and the circumstances attending 
the sale may be always shown, in order to repel a presumption 
of fraud, and the question of fraud is to be decided on the whole 
evidence. In cases of conditional sales or mortgages, the pos- 
session of the mortgager is not inconsistent with the terms of the 
contract and the nature of the transaction; for before condition 
broken it is uncertain whether the property will vest absolutely 
in the mortgagee or not, and nothing is more common than to 
suffer the mortgager to retain possession until this may be ascer- 
tained. Stipulations to this effect are often inserted in mortgage 
deeds, and no one ever imagined, I believe, that they could be 


deemed fraudulent. The possession, being consistent with the 
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deed, cannot be considered #@ the ground of constructive 
fraud. . . . . . It makes no difference, we think, whether 
this agreement of the parties appear on the face of the convey- 
ance, or, as in the present instance, in a lease made at the same 
time, or be otherwise proved, unless indeed it were omitted in 
the conveyance for the purpose of concealment, or with some 
other fraudulent design.’ 

In Kent’s Commentaries, 4 vol. 132, it is said that a mort- 
gage of goods may be valid in certain cases without actual 
delivery. Authorities are referred to, and amongst others Wilde, 
J. in 2 Pick. 610, which is the case of Holmes et al. v. Crane, 
and 2 N. H. Rep. 8. 

The case of Butterfield v. Baker, 5 Pick. 522, and the case 
of Wait appellant, 7 Pick. 100, are both cases where owners 
of estates have, in leasing the same, endeavored to create a lien 
or mortgage in their favor upon the produce of the estates 
leased, as security for the rent which should become due under 
the lease. In both of those cases the lien was held to have 
been defeated by the rights of creditors having attached before 
possession of the produce had been taken by the lessor. See 
also Welsh v. Bekey, Executor of Hayden, 1 Penn. Rep. 57. 





ART. III.—LOSS OF WAGES IN CASE OF WRECK. 
Lewis et al. vy. The Elizabeth & Jane. 


The wreck of a ship is pledged by the marine law for the payment of 
wages, and the seamen’s privilege is preferred to all other claims. 

But if they abandon the wreck the contract between them and the owners 
is dissolved, they lose their privilege against the ship and their claim for 
wages, ani they are not restored, by the jus postliminii, on the salvage of the 
property by other persons. 

The policy of the law is to connect the right to wages with the safety of 
the ship. 

Property is derelict, inthe maritime sense of the werd, when it is abandon- 
ed without hope of recovery or the intention of returning to save it. 

The rights of the owner are not diverted by abandonment, but the finder 
becomes the legal possessor, and acquires a privilege against the property 
for his salvage, which takes precedence of all other liens 

The right to salvage may be forfeited by embezzlement and fraud. 


[This case was argued by C. S. Davis, for the petitioners, 
and by Whitman for the owners. The facts are fully stated in 
the opinion of the court. ] 
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Ware, J. This is a petition for wages against the proceeds 
of the wreck of the brig Elizabeth and Jane, which was ordered 
at a former term to be sold for the payment of salvage, and the 
proceeds of the sale to be brought into the registry. One half 
of the gross amount has been decreed to the salvors, and the 
seamen now claim their wages out of the surplus remaining in 
court. If wages are due, the claim may well be enforced in 
this proceeding. By the marine law the ship and even the 
wreck, as the old ordinances express it, is, to the last nail, pledged 
to the seamen for their wages. ‘Their lien is preferred to all 
others, and the reason given is because it is their labor that has 
saved all. Consolate de la Mer, 341,2,3—986. Cletrac, 
Jurisdiction de la Marine, p. 351. art. 18. Abbott on Ship- 
ping, 538. 2 Rob..232. 4 Cranch, 322. 1 Peters A. R. 
195. 1 Valin, 703. Laws of Oleron, art. 2. 

The facts in the case are these: — The seamen shipped in 
St. Domingo for a voyage to the United States, and the brig 
sailed with a cargo of mahogany about the first of January, 
1823. Meeting with bad weather on the coast, she was driven 
about without being able to make a port until about eighty or 
ninety days after leaving St. Domingo, when she struck on a 
reef of rocks, was wrecked, and abandoned by the crew. The 
men suffered, not only from the severity of the weather, but 
from want of provisions, having been for a considerable part of 
the time on short allowance. The wreck was afterwards pick- 
ed up and brought in by the schooner Merit, Capt. Sylvester. 
The seamen now claim wages out of the savings of the wreck, 
and an additional sum, under the statute, for the time they were 
on short allowance. No evidence was offered as to the latter 
claim, and I understood at the argument that it was abandoned. 

The question presented by the case, is, whether, after ship- 
wreck and abandonment by the crew, wages are due, provided 
the wreck is saved by other persons independent of any agency 
on their part. On the general principles of the contract of hire, 
wages may, without doubt, be claimed. A mechanic, who 
is hired by the day or month to build a house, does not lose his 
wages because the building is accidentally destroyed before it is 
completed. But the contract of hire for marine service stands 
on reasons peculiar to itself. It isa principle of every maritime 
code that wages are dependent on the safe delivery of the thing. 
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If ship and cargo are lost, wages are lost. It is the policy of 
the law to connect, by the strongest ties, the interest of the crew 
with the safety of property exposed to peculiar risks. In 
the event of shipwreck, so long as they remain attached to the 
ship, they keep alive their claims to wages ; and if part is saved 
by their labor, though the authorities are not uniform on princi- 
ple, it can hardly be denied that either full wages are due ; or, 
at least, in proportion to what is saved, and according to the 
circumstances of the case, the seamen may claim an additional 
compensation in the nature of salvage. 

But when they abandon the wreck and leave it derelict, a 
very different case is presented. It may aid in coming toa 
correct decision of the question, to consider the situation and 
incidents of property thus abandoned. Property is derelict, in 
the maritime sense of the word, when it is abandoned without 
hope of recovery, or without an intention of returning. A tem- 
porary abandonment for the purpose of providing more effectual 
means of saving it does not constitute a derelict. For this 
purpose the abandonment must be final, without the intention of 
returning and resuming the possession. 

The property of the owner in the thing is not in this case 
devested. The law still considers him as the proprietor, and 
protects his interest. By the civil law, the purloining of goods 
shipwrecked or thrown overboard in a tempest, subjects the 
intermeddler to the action of theft. But any person who finds 
the goods may take possession of them ; and it results from the 
marine law that he acquires the legal possession and a legal in- 
terest in the property, that is, a title to a reward for saving it, 
which he may enforce against the thing itself; or he may deliver 
it to the owner, and proceed in the admiralty by a libel in per- 
sonam. 3 Rob. 215, The Hope. 4 Rob. 223, The Trelawney. 

The thing itself becomes bound to him for the salvage, and 
he may retain it until he obtains a satisfaction. This right of 
possession is necessarily exclusive of that of all other persons, 
because his interest in the thing takes priority of all other 
interests. 

The finder is bound tg keep the goods with ordinary care at 
least and without fraud. The legal effect of plunderage or 
embezzlement on the part of the salvor, and on principle also, 
it would seem, of that gross negligence, negligentia provima 
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dolo, which the law holds as constructive fraud, is, that the 
salvor forfeits his claim to salvage, and the owner recovers his 
goods discharged of the lien. 2 Cranch, 240, The Blaireau. But 
it is from the salvor only that the owner can receive his goods, 
and to the owner only is the salvor accountable. ‘The master 
and mariners having lost the possession, cannot resume it. 
These are familiar and well established principles of the ma- 
rine law. It remains to be seen how they affect the claim of 
wages. The general rule founded on principles of policy, is, 
that wages are dependent on the successful termination of the 
voyage. Seamen have then their threefold remedy against the 
master, the owners, and the ship. Until that time their right to 
wages, and consequently their lien on the ship, are but inchoate 
and contingent. ‘They become perfect on her safe arrival at 
the port of destination. Any misfortune, that destroys the 
voyage, puts an end to the claim for wages, or rather prevents 
its ever coming to maturity. Shipwreck followed by abandon- 
ment seems necessarily to involve this consequence. The con- 
tract is dissolved. ‘The connexion of the crew with the ship is 
at an end. ‘The property is derelict, and the finder acquires a 
possession and an interest, which the master and mariners cannot 
legally disturb. ‘They have no longer a right to intermeddle 
with the goods. The rights of the owner continue, but if he 
does not appear and make his claim within a year and a day, 
the title, subject to the salvor’s lien, by the law of nations, as 
now understood, accrues to the sovereign. 1 Rob. 34, The 
Aquila. Valin. L. 4, Tit. 9. art.27. Jacobsen’s Sea Laws, B. 
4, Ch. 4. | know of no principle of law which authorizes the 
carrier, master, or mariners, to intercept the goods between the 
salvor and the owner. On the contrary it seems to be the 


uniform language of jurists, that the goods come to the owner 


burthened only with salvage. It appears to be a necessary 


result from these principles, that the claim for wages is extin- 
guished by shipwreck and abandonment, and that the benefit of 
the jus postliminw does not arise on the salvage of the goods 
by other persons. 

The question of freight was collaterally introduced into the 
argument in support of the claim for wages. It does not arise 
indeed in this case, the owner of the ship and cargo being the 
same. But it is contended that on the principles of the marine 
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law, the ship being preserved in specie, and the lading brought 
into port in her, and received by the owner or insurer, freight 
must be considered as earned; and if so, that wages follow of 
course. In answer to this argument it may be said that the 
principles before stated apply with as much force to the question 
of freight as wages. The merchant receives his goods, but 
with the deduction of salvage, and they are delivered, not by 
the ship-owner, but by the salvor. 

The possession of the salvor deprives the carrier of the 
capacity of performing this essential part of the contract. On 
the whole it seems a fair deduction from these premises, that, by 
shipwreck with abandonment by the crew, the contract is totally 
dissolved. 

Such seems to me to be the legitimate inference from the 
acknowledged principles of the marine law; and so the law is 
stated by the learned editor of bbott, p. 512. The authorities 
are not however so explicit on the subject as might have been 
expected, and perhaps not wholly reconcileable. In the case of 
Frothinghamv. Prince, 3 Mass. R. 563, (and see Abbott, 498, 
note,) the cargo and freight were wholly lost, and the wreck only of 
the vessel saved. The court decided that full wages were due 
to the time of the shipwreck, though the amount was nearly 
equal to the whole value of the wreck saved. The report is 
short and confused, and it does not appear certain whether the 
salvage was effected by the crew or not. But from the circum- 
stances stated it is rather to be presumed that it was. ‘Taking 
the facts to be so, this case is supported in princip’e by the case 
of the Catharine Maria, decided by Judge Hopkinson, 2 Petcrs, 
425, and the Cato, decided by Judge Peters, 1 Peters, 54. In 
both these cases the court lays stress on the services of the 
seamen in effecting the salvage; and in both a doubt seems to 
have existed whether full wages should be allowed, or only in 
proportion to what was saved. ‘So long,’ says Judge Hopkin- 
son, ‘as the duty of the mariners calls for their attention and 
services in the preservation of the ship and cargo or any part 
thereof, so long does their lien for wages inure, at least in pro- 
portion to the value of the property saved.’ In the case of 
Luthridge vy. Gray, Abbott, 340, which was originally brought 
in the court of admiralty in Scotland, and, after going through 
the Scottish courts, was finally decided by the House of Lords, 
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it was settled that freight is due on goods saved from shipwreck 
though some of them may have been so much injuredtas to be 
of no value. See also the case of Luke v. Lyde, 2 Burr. and 
Ba llie vy. Mogdiliane, Marsh on Insur. \t does not clearly 
appear whether in this case the crew aided in saving the goods, 
though it seems probable that they did. If freight was earned 
and the seamen staid by the vessel and assisted in saving the 
ship and cargo, it would be difficult to maintain, consistently 
with the marine law, that wages were not due. In Post v. 
Robertson, 1 John. 24, the court seems to be of the opinion 
that freight was due in a case nearly resembling the present. 
The ship was abandoned by the crew, who were taken off the 
wreck by another vessel, part of whose crew brought the wreck 
in. The court decided that freight could not be recovered in 
an action on the charter-party, but a nonsuit was entered against 
the plaintiff on the ground that he might prevail in a different 
form of action. This case would carry greater authority, if it 
did not appear to be very much qualified, at least, if not reversed 
in substance, by a subsequent decision of the same court. In 
Dennet v. Tomhagen, 3 Juhn. 154, where the vessel was aban- 
doned and part of the merchandise taken into the long boat by 
the crew, who were taken up and brought in by another vessel ; 
the court decided that no wages were due, and the reason given 
is that no freight was earned. The salvor, says Ch. Jus. Kent, 
in giving the opinion of the court, and not the ship-owner, was 
the deliverer. 

It was admitted in the argument for the petioners, that the 
cases in the books are at best equivocal ; but it is contended that 
this is a question to be decided by the marine law, which, ac- 
cording to Lord Mansfield, is not the law of any particular state, 
non alia lex Rome, alia Athenis ; but it is founded on principles 
received in common by the whole commercial world. The 
courts of this country apparently admit the correctness of this 
observation, and foreign jurists and ordinances are familiarly 
quoted, not as binding of their own authority on the judicial 
eonscience of the court, but as credible witnesses to prove what 
the marine law is. I have looked into the foreign authorities 
referred to, but without finding the satisfaction in this case, 
which our domestic authors have failed to afford. 

By the civil law, the principles of which form the substratum 
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of the marine Jaw, what any one saved from shipwreck he saved 
for himself tanquam ex incendio. By the consolato del mare 
492, goods saved from shipwreck shall pay freight in proportion 
to the part of the voyage performed. Though wages are not 
named in this article, the fair inference from the general tenor of 
that code, which studiously connects freight and wages, is, that 
they would be holden to be due in a like proportion. This 
inference is strengthened by the provisions of the other ancient 
ordinances. ‘The laws of Oleron, art. 3, and of Wisbuy, art. 
15, allow wages in cases of shipwreck unless all is lost; but 
both ordinances make wages to depend on the services of the 
crew in saving the wreck. In the revised edition of the ordi- 
nances of the Hanseatic Towns, of 1614, tit. 9, it is ex- 
pressly enacted that full wages shall be paid without deduction, 
if enough is saved from the wreck of the vessel to pay them. 
The terms of the law are large enough to comprehend the 
present case, but in practice they were probably restrained to 
cases where the crew were the salvors. ‘The rule established 
by the ordinances of the marine of Louis 14, Book 3, tit. 4, art. 
3 — 9, is, that in cases of a total loss of the ship and merchan- 
dise the seamen lose their wages. But if any part of the wreck 
is saved they shall be paid their wages, says the ordinance, from 
the wreck which they have saved, and an additional compensa- 
tion for their Jabor in saving it, evidently restricting the rule to 
cases where the crew are the salvors. If the value of the 
wreck is sufficient, wages shall be paid without deduction, but 
if merchandise only is saved, they shall be paid in proportion to 
the freight received by the master. The Code de Commerce, 
258 — 261 is substantially a transcript of the ordinance. 

The commentators on the ordinance Valin 701 — 3, 
Boucher, Droit Maritime, 1121, 1127, Pothier, contrats mari- 
times, all confine their remarks to the case put in the text, when 
the crew are the salvors. But it may be remarked that both 
Valin and Pothier, particularly the latter, sec. 107, cousider the 
partnership and contract as dissolved by the calamity which 
prevents the continuation of the voyage, and it is on this ground 
he puts their claims for a compensation in the nature of salvage. 
From Jacobsen, Sea Laws 144, it appears, that, by the laws of 
Denmark and Sweden, the seamen, who engage in the salvage, 
are allowed a reasonable compensation for it; but if no more is 
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saved than will pay the salvage, they can make no claim for 
wages in arrear. 

There is not that precision and exactness in the language of 
the authorities which could be desired, and in some of them, 
taking the terms in their ordinary import, they are comprehen- 
sive enough to include this case. But the general current of 
the authorities which allow wages from the savings of a wreck, 
is confined to cases where the crew are salvors, or at least aided 
in the salvage. Where the language is general and indefinite, 
as that, for instance, of Judge Winchester, 1 Peters, it is to be 
taken, I think, with this restriction. I do not find a single case 
that can be considered as a clear authority to sustain a claim 
for wages after a shipwreck and abandonment and a salvage by 
others than the crew, unless that in 1 John. 24, be so consider- 
ed, and the authority cf that is much impaired by the subse- 
quent case in the third volume of the same reporter. The 
silence of the books alone may be considered as an argument 
against the validity of the claim; for if, in any instance, it had 
been allowed to prevail, it probably would not have escaped the 
vigilance of the reporters. The result of this opinion is that the 
petition must be dismissed, but it is dismissed without costs. 





ART. IV.—DISCHARGE OF SEAMEN ABROAD. 


Districr Court or MaAIne, Fes. 1825. 
Hutchinson v. Coombs. 


The master may discharge a seaman from the vessel before the termina- 
tion of the voyage for a legal cause; but not for slight offences, nor for a 
single offence, unless of a very aggravated character. 

If he has sufficient cause for discharging him, and the seaman repents, 
and offers amends and to return to duty, the master is bound to receive him. 

The policy of the law discourages the discharge of seamen in foreign 
ports. 

If a seaman is discharged without justifiable cause, and without his own 
consent, the measure of damages is the full amount of wages till the return 
of the vessel and the expenses of his own return. 

The intermediate earnings of the seamen may be deducted from the ex- 
penses of his return, but not from the wages due. 

The certificate of a consul that the seaman was discharged with his ap- 
probation, will not preclude the court from inquiring into the cause of the 
discharge, and awarding damages, if the discharge was unjustifiable. 

If the master detains the clothing of the seaman, the value of them may 
be recovered in the same libel. 


This was an action for a marine tort, brought by a seaman 
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against the master for a wrongful discharge, before the termina- 
tion of the voyage. It was argued very fully, and with much 
ability by C. S. Daveis for the libellant, and Anderson for the 
respondent. ‘The facts are stated in the opinion of the court. 

Ware, J. This is a libel brought by Hutchinson, a mariner, 
to recover damages for a tortious discharge from the vessel in 
a foreign port before the completion of the voyage for which he 
shipped. ‘The facts are that he shipped as a seaman on board 
the Bark Loyd, of which the respondent was master, for a voy- 
age from Portland to one or more ports in the West Indies and 
back to her port of discharge in the United States, at fourteen dol- 
lars a month wages. The bark went to Havana and remained 
their until she had completed the taking in of her return cargo 
before the occurrence of the event which led to the separation 
of the libellant from the vessel, and no suggestion has been made 
of any difficulty existing between Hutchinson and any of the 
officers, or of any complaint on the part of the officers against 
him until this time. On the seventh of July, in the evening of 
the day before she sailed, Hutchinson was ordered by the mate 
to go down on the outside of the vessel and break up a raft, which 
had been used in the work about the vessel, and pass it on deck. 
The raft lay by the side of the bark, and was made fast to it by 
ropes. When he went down, the ropes were loosened and taken 
in, and it remained without any thing to confine it, or prevent 
its drifting off with the tide. ‘There was a gentle motion of the 
water, described by some of the witnesses as a soak, by others 
as a current, carrying the raft astern. When the ropes by which 
the raft was made fast were taken in, Hutchinson asked for the 
boat to be let down to stand in while he broke up and passed 
the raft on deck. The mate refused to permit this to be done. 
He then asked for a rope to hold by and prevent the drifting of 
the raft while he was breaking it up. This also was refused. 
The request for the boat or a rope was a number of times re- 
peated and as often refused, while Hutchinson was holding by 


the side of the vessel, to prevent the drifting of the raft. Once 


or twice he attempted to get on deck, but was prevented by the 
mate. He remained on the raft in this way an hour, holding 
by the side of the vessel, and unable, as he said, to break up the 
raft without either a boat or a rope. He at last declared he 
could hold on no longer, and when he let go his hold the raft 
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was carried off by the tide towards the Madeira Packet, which 
was lying at anchor a short distance from the Lloyd. He got 
on board the Packet and remained there over night, and the 
next morning a Capt. Preston took him in a boat to put him 
again on board the Lloyd. On their way they met Capt. 
Coombs in another boat. Preston spoke to him and told him 
that he had a man whom he wished to put on board his vessel ; 
Coombs replied that he might carry him back again, that he did 
not want him, that he would not take him in his boat, nor have 
him on board his vessel. Hutchinson then informed Capt. 
Coombs that he had,secured his raft by the side of the Madeira 
Packet, and returned with him to that vessel. ‘This was in the 
morning. Capt. Preston also testifies that in the course of the 
day Hutchinson went on shore, as he stated, to find Capt. 
Coombs and to get on board the Lloyd. He however either 
failed to find the Captain or failed in getting himself restored to 
the vessel. During the whole time that Hutchinson was on 
the raft by the side of the bark, Capt. Coombs was on board, 
knew what was passing, and sanctioned the conduct of his mate. 
When Hutchinson left the bark, all his clothing, together witha 
quadrant belonging to him, remained on board and are still de- 
tained by the Captain. He claims damage for the detention of 
these, as well as for his wrongful discharge. 

These facts must be taken, I think, as fully making out the 
allegation in the libel of a discharge from the vessel without the 
mariner’s consent. ‘The question would then arise whether the 
circumstances of the case justified the master in dissolving the 
contract without the consent of the other party. But the master 
has pleaded a former judgment, and it is contended that this 
Court is precluded from an inquiry into the merits, the same 
subject matter having been formerly in controversy and adjudi- 
cated upon in another suit before.a Court of competent jurisdic- 
tion. From the copy of the record which is produced, it appears 
that Hutchinson was sued by Coombs and another, in an action 
of assumpsit, for the value of the raft, which it is alleged that 
he had taken and converted to his own use, on an implied 
promise to account for its value, stated at $12 50. There is 
also a charge of $4 for money paid a man in his absence, and 
$15 for detention of the vessel, occasioned by his desertion. 
Hutchinson defended and filed an account in offset, charging 
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the plaintiff for the whole amount of wages, which would have 
been due had he remained with the vessel till the completion of 
her voyage, amounting to $35, and giving him credit for 
$19 67, received of them, and $5 86 received as wages in the 
Madeira Packet during the time, leaving a balance of $9 47 
due on the account. A copy of the account comes up among 
the papers, but no notice is taken of it in the record. Judg- 
ment was given by the Justice for the plaintiff for the sum of 
$16 50, the exact amount of the two first charges in the ac- 
count annexed to the plaintiff’s writ. 

It is contended by the counsel for the ljpeilant that he is not 
precluded by this record from recovering damages in this libel 
for his tortious discharge if he has a just claim, because the 
claim is of such a nature as could not legally be allowed as an 
offset, and therefore the Justice could not take it into consider- 
ation in making up his judgment, and because it does not appear 
from the record that it was adjudicated upon. If the account 
was legally before the Justice, and was decided upon, the party, 
if aggrieved, should have sought his remedy by appeal. The 
merits of that judgment could not be reviewed in this way. But 
if the claim is one which by law cannot be admitted as an offset, 
but one, the merits of which could be legally examined only in 
an original action on the demand, then it seems to me that the 
legal presumption will be that the Justice gave the right judg- 
ment and did not take the offset into consideration. If this be 
so this Court is not precluded from an examination of the merits 
of the claim. 

The right of pleading or filing offsets is given and limited by 
statute. At common law if the plaintiff was indebted to the 
defendant in as large or a larger sum than the defendant owed 
him, there was no method of striking a balance, but the defend- 
ant was driven to his separate action or obliged to resort to a 
court of equity. Tidd’s Practice,601. By the law of Maine 
the defendant is allowed, when sued in certain actions, ‘to file 
any account which he hath ’ against the plaintiff, ‘and upon the 
general issue give the same in evidence against the plaintiff’s 
demand.’ Laws of Maine, chap. 59, sec.19. If his account 
exceeds that of the plaintiff he shall have judgment for the bal- 
ance. From the manner in which the word ‘account’ is used 
in the statute, one would naturally infer that it was the intention 
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of thé I¢gislature to restrict offsets to such claims as could pro- 
perly be made the subject of a book charge, and this construc- 
tion of the statute receives confirmation from the fact that a 
subsequent act was made to authorize the filing in offset of pro- 
missory notes. Laws of Maine, chap. 228. However this 
may be, the statute has never been construed so as to include a 
claim for unliquidated or uncertain damages. 'The English 
statute allowing of set-off provides for setting off ‘ mutual debts,’ 
adopting a word in common understanding of larger import than 
that used by the statute of Maine. Yet it has always been 
holden by the English Courts that a claim for unliquidated 
damages cannot be the subject of a set-off. Howlett v. Strick- 
land, Cowp. 56. Weisgal v. Waters, 6 T. R. 488. The 
same point was decided in the Supreme Court of the United 
States, in the case of Winchester v. Hackley, 2 Cranch, 342. 

If this principle be correct it becomes important to inquire 
what was the nature of the claim offered in this case as an off- 
set. This I take to be conclusively settled by the case of Em- 
erson v. Howland, 1 Mason, 45. The learned judge in that 
case, after an ample discussion of the question upon principle and 
authority, decided that when a seaman is tortiously discharged 
before the completion of the voyage, he is entitled to a compen- 
sation for the injury according to the circumstances of his own 
particular case ; that the amount of his damages are neither to 
be measured by the amount of wages which would be due com- 
puted to the successful termination of the voyage, nor computed 
to the time of his own return to his country, but should be an 
indemnity for the actual injury he sustained by the breach of 
the contract. The claim then of Hutchinson is most manifestly 
a claim for unliquidated damages, as uncertain as they can pos- 
sibly be in any case, and therefore not the proper subject of an 
offset. As the Court could not legally pronounce a judgment 
on the account, and as the record furnishes no evidence that it 
did, the legal and proper presumption is that it gave the proper 
judgment, and did not consider the offset in the damages 
awarded. 

This Court is then not precluded by the record from an in- 
vestigation of the merits of the case. Looking at the evidence 
it cannot, as it appears to me, admit a doubt that this was a tor- 
tious discharge. ‘The only fault or neglect charged on the mar- 








42 Discharge of Seamen Abroad. [ Jan. 


iner was his refusal to break up the raft under the circurst&nces 
before stated. As the case appears to me, there was quite as 
much fault in the officers as the man. He was required to 
break up the raft in the night time, the rope by which it was 
made fast to the vessel taken in, and a moderate current, ac- 
cording to all the witnesses, constantly carrying the raft from 
the vessel. It is evident that while he was passing up the 
boards the raft would be constantly receding from the vessel, 
and would in a short time be at such a distance that it would 
not only be impracticable to pass the boards and plank on deck, 
but also impossible for him to regain the vessel. He did not 
refuse to do the work which was required of him; he merely 
asked for the boat to be let down, or a rope to be thrown to him, 
toenable him to doit. The refusal even of a rope, which might 
have been given without the least possible inconvenience, seems 
to have proceeded more from caprice than from any conceiva- 
ble objection that could be made to so reasonable a request. 
The next day Hutchinson offered to return, but the master re- 
fused to receive him. ‘The only justification now offered for 
this refusal is his alleged misconduct the evening before. | 
have given my opinion of that transaction. But admitting all 
that is now pretended by the master, I am clear that it would 
not amount to a justification of his discharge. 

That a master has, by the marine law, a right in certain cases 
to turn a mariner out of the vessel, is admitted. But this he 
cannot do for slight or venial offences, and certainly not for a 
single offence, unless of a very aggravated character. The 
cases stated in which a master is permitted to discharge a sea- 
man are, when he is incorrigibly disobedient, and will not sub- 
mit to do his duty, 1 Peters’s Ad. R. 175, Thorn vy. White ; 
or if he is mutinous and rebellious, and persists in such conduct, 
1 Peters, 168, Relf et als. v. The Maria ; or guilty of gross 
dishonesty, as embezzlement or theft, 2 Peters, 262, Black v. 
The Louisiana ; or if he is an habitual drunkard, and a stirrer 
up of quarrels and broils, to the destruction of the discipline of 
the crew ; or by his own fault renders himself incapable of per- 
forming his duty. The old sea laws mention some other cases 
which justify the master in discharging a mariner. But they 
enjoin temperance and forbearance on the part of the master, 
and require him to deny the man his mess three times, and 
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permit him to remain in the vessel in the mean while, that is, for 
a day and a half, to allow him time to reflect and submit, before 
he proceeds to this extremity. If he repents and offers amends 
in that time, the master is bound to accept the satisfaction, and 
receive the man again into favor; if he refuses, the seaman will 
be entitled to his wages, and the master responsible to his own- 
ers for any loss or damage that may arise from this cause. 
These laws even go further, and say that a seaman shall not 
leave the vessel on the single order of the master, nor until he 
has been three times denied his mess. Laws of Oleron, art. 
6—13. Cleirac, 51,52. Consulat de la Mer. 940—946. 
But without recurring to ancient, marine ordinances, the prin- 
ciples of which have been generally adopted by all commercial 
nations, and which are referred to as constituting a sort of com- 
mon law of the sea, the master must find insuperable difficulties 
in reconciling the discharge of a seaman in a foreign country, 
under these circumstances, with the spirit, or even letter, of our 
own law. Every maritime nation has a deep interest in the 
protection and preservation of its seamen, as aclass of men of 
indispensable necessity, for the purposes both of peace and war. 
Their preservation, therefore, for the service of the country, 
becomes an object of public policy. The policy of the United 
States, in this respect, is very distinctly marked. As early as 
the year 1792, an act was passed, making it the duty of our 
consuls to provide for the support, at the public expense, of 
mariners employed in vessels belonging to citizens of the United 
States, who were suffering from shipwreck, sickness, or captiv- 
ity, and also to provide the means of their returning to this 
country. 2 U. S. Laws, 276, c. 125. The provisions of this 
act were superseded by the act of Feb. 28, 1803, which makes 
more ample provision for the same objects. By this act it is 
made the duty of the consuls to provide for such mariners of 
the United States as are found destitute within their districts, 
sufficient sustenance, and a passage to the United States, at the 
public expense ; and masters of vessels are required to receive 
them and allow them a passage home, for a sum fixed by the 
law. By the same law it is provided, that whenever a vessel 
is sold in a foreign port, and the crew discharged, or a mariner 
is discharged with his own consent, the master shall, for every 
mariner so discharged, pay to the consul three months’ wages 
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beyond what is due for the time the men have served; two 
thirds of which are to be given to the seaman, to enable him to 
return to his country, and one third to be paid into the treasury, 
to constitute a fund for the payment of the passages of seamen 
who may be desirous of returning to the United States, and for 
the maintenance of destitute seamen in foreign ports. These 
enactments sufficiently show the solicitude of the government 
for the preservation of our seamen. But there is another sec- 
tion of the law more peculiarly applicable to the present case. 
This requires the master of a vessel bound on a foreign voyage, 
before he clears out his vessel, to deliver to the collector a list 
of his crew, certified by his oath, and the collector is required 
to give him a certified copy of this list. The master is also 
required to give a bond in the penal sum of $400, that he will 
produce to the first boarding officer, on his return to the United 
States, this copy with all the persons whose names are upon it, 
and report them to the collector. If he arrives at a different 
port from that from which he sailed, the collector shall transmit 
the copy to the collector of the port out of which he sailed. 
He is excused from producing any of the persons whose names 
are on the list, only by proof that they are dead, have ab- 
sconded, or been impressed into other service, or that they have 
been discharged in a foreign port with the consent of the con- 
sul, which must be proved by his official certificate, under seal. 
The master appears not to have been ignorant of this law ; for 
there is attached to the shipping articles which are produced in 
evidence, a certificate of our commercial agent at Havana, stat- 
ing that Capt. Coombs has produced evidence, satisfactory to 
him, of the desertion of one of his crew, and that he had with 
his consent discharged another. I do not mean to say that this 
law will render a master liable in all cases to the seaman, in an 
action for damages, for a discharge without complying with its 
terms, however it might be in a suit for the penalty. ‘The sea- 
man, to entitle himself to damages, must make out his own case 
on its own merits ; and his conduct may be such as to justify the 
master in a suit for the private injury, when it would not be a 
defence in a suit for the penalty. But the provisions of the act 
most strongly mark the parental solicitude of the government 
for the preservation and protection of the seamen of the coun- 
try ; and I think myself fully warranted in inferring from them, 
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as the sense of the Legislature, that a master ought not to dis- 
charge a seaman hastily, or for light or trivial causes. Finding 
the policy of our own Jaws in perfect accordance with the spirit 
and principles of the marine law on this subject, I cannot hesitate 
to pronounce the discharge of Hutchinson, in this case, illegal, 
and without a justifiable excuse. 

The next question is as to the rule of damages ; and this, as 
I have before observed, is settled by the case of Emerson v. 
Howland. They are to be measured by injury. The principle 
stated in Abbot on Shipping, 485, is to allow full wages to the 
end of the voyage, deducting such sum as the mariner may in 
the mean time have earned in another vessel. It is remarked 
by the learned Judge, in the case before cited, that this deduc- 
tion is not supported by any authority referred to in the text ; 
and he adds, ‘if it be not supported by some authoritative decis- 
ion, it will deserve consideration, whether it be not more conso- 
nant to sound policy and justice to disregard it, especially as the 
laws of the United States manifestly intend to discourage all 
discharges of our seamen in foreign countries.’ The actual 
injury in such case to the seamen, is the loss of his full wages 
to the prosperous termination of the voyage, added to the 
expense of his return. Estimating the damages in this way, if 
there be no precedent for deducting the intermediate earnings 
of the seamen from the amount of wages, after the intimation 
of the court just recited, 1 do not feel authorized to make one 
of.the present case. It appears more in harmony with the pol- 
icy of our law, as well as the principles of justice, to allow the 
deduction, not from the amount of wages, but from the expenses 
of return ; and this is the rule of the French law, 1 Valin, 706. 
I am the more willing to adopt the principle in this case, as the 
discharge appears to me to have been not only wholly without 
justification, but to be attended with some circumstances of 
unnecessary hardship. Hutchinson was not permitted to take 
from the vessel his necessary clothing. It was detained under 
the pretext of a forfeiture by desertion, without a shadow of 
reason, or as an indemnity for the loss of the raft, though the 
master was informed where his raft was to be found ; and he 
was obliged to seek his passage home with no other clothing 
than what he had about his person at the time of leaving the 
vessel. 

VOL. VII.—NO. XIII. 6 
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The libellant also claims damage for the tortious taking and 
detention of his clothing and a quadrant by the master. ‘These 
articles were immediately taken by the captain into his posses- 
sion and are still detained. If Hutchinson had deserted, they 
might have been detained as a forfeiture, or if he had commit- 
ted any offence which justified his expulsion from the vessel, 
the same right might perhaps have resulted tothe master. But 
both these grounds of justification fail. I can see no legal 
right which the master had to withhold them ; and his prevent- 
ing Hutchinson from coming on board the vessel and taking 
them, and his immediately taking them into his own possession, 
may reasonably be considered as completing the tort on the 
water and within the jurisdiction of the court, and if the juris- 
diction attaches, there can be no doubt that damage ought to be 
awarded. 

Decree, $52 and costs. 


Nore. Since the decision of this case, by the act of March 
3, 1825, Congress have legislated further on this subject. 
By the 10th section of this act the master is made liable to a 
fine of $500, or to six months imprisonment, who in any for- 
eign port or place, without justifiable cause, forces any officer 
or mariner on shcre or leaves them behind, or refuses to bring 
any home who are willing and in a condition to return. 


ART. V.—DAMAGES IN REPLEVIN. 


In Bruce v. Learned, 4 Mass. 614, in an action of replevin, in 
which the defendant pleaded property, on which issue was 
joined, Chief Justice Parsons directed the jury that if they found 
a verdict for the defendant, as there was no statute prescribing 
to them a rule by which they should assess damages, they were 
to be measured by the nature and degree of the injury the de- 
fendant had sustained, according to the common law; and in 
delivering the opinion of the whole court upon the points except- 
ed to at the trial, the learned judge stated the same opinion as 
that of the whole court. 

In this case it is observable that neither the counsel nor the 
court, seem to have considered the question whether any dama- 
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ges could be assessed for the defendant in this case, it being 
without the provisions of the statute respecting replevins, (1789, 
ch. 26,) or, in other words, whether, at common law, the de- 
fendant in replevin could ever recover damages. 

At common law the defendant was not in any case entitled to 
damages. ‘This doctrine was applied to the defendant in re- 
plevin as well as to the defendant in other actions. ‘This is 
clearly proved by adjudged cases. 

In 35 Hen. 6, 47, where there had been an avowry for rent 
service, and the plaintiff was nonsuit, and afterwards came in on 
a capias in withernam, the question was, if on the capias in with- 
ernam damages should be given for the avowant. And Laken, 
Moyle, and Nedham held that no damages were recoverable ; 
for by the common law, in an avowry the avowant shall not re- 
cover damages, and as this process was but a continuance of the 
former, none should be given in this. And all the court admit- 
ted that the law was so on an avowry ; but Danby and Laicon 
endeavored to distinguish the case from that of an avowry, it 
being a process for contempt. Brook in Bro. Damage 16, 
says that the better opinion in this case is, that no damages can 
be recovered. S.C. Fitz. Damage, 36. 

In James v. Tintney, W. Jones, 422, 434, Bramston, C. J. 
said that it was clear, at common law, no damages could be 
given for the defendant in replevin, and this opinion was not 
denied by any of the court. The same case is reported in Cro. 
Car. 497, 532. 

The same doctrine is supported by Loder and Samuel, re- 
ported in 2 Rolle Rep. 74, Moore Rep. 893, and Cro. Jac. 
520; and indeed seems admitted by the whole current of au- 
thorities. Winnard v. Foster, 2 Lutw. 1190; Cro. Eliz. 301 ; 
Cro. Jac. 28; Carth. 179; Denton v. Parsons, 2 Rolle, 37; 
per Haughton; Sayer on Damages. 

The Stat. 7 Henry 8, ch. 4, sec. 3, gave damages and costs 
to the avowant in cases of avowry, or justification ‘ for any rent 
custom or service,’ where the plaintiff was barred. ‘The Stat. 
21 Hen. 8, ch. 19, sec. 3, extended the provisions to all avow- 
ries or justifications ‘ for rents, customs, services, or for damage 
feasant or other rents’ where the plaintiff was barred or non- 
suited. 

And the Stat. 4 Jac. 1, ch. 3, gives costs to the defendant -in 
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case judgment is in his favor, upon verdict, or nonsuit of plain- 
tiff, in every action in which the plaintiff, if he recovered, would 
have costs. ‘This statute extends to replevin. 

The Stat. 17 Car. 2, ch. 7, has added new provisions in 
cases of avowry for rent; and Stat. 11 Geo. 2, ch. 19, gives 
further remedy on distresses for rents, quitrents, reliefs, heriots, 
and other services. 

The two last statutes may be laid out of the case, except 
barely to notice that the provisions are strictly confined to the 
cases specified. 2 Wils. 28. 

The Stat. of 4 Jac. 1, ch. 3, relates only to costs, and there- 
fore, for a similar reason, may be laid aside. 

The construction of the two statutes of Henry 8 has given rise 
to decisions which are not easily reconcileable with each other ; 
but it may be affirmed that in no case have they been supposed 
to apply to cases where property has been pleaded ; at least 
unless the case 19 Henry 8, 11 b., may be supposed to show 
the contrary. ‘That case will be noticed hereafter. 

In Porter v. Gray, Cro. Eliz. 301, the question was, whether 
on an avowry for an amercement at a leet, the defendant was enti- 
tled to costs under the statutes of Henry 8, and the court resolv- 
ed that he was not, for it extends only to customs and services. 
To the same effect are several cases cited in Moore, 893. 2 
Rolle, 74. Cro. Jac. 520. 

In Makworth v. Shipward, Cro. Jac. 27, Popham, J. held 
that on an avowry for a relief, damages and costs could not be 
given under the statute. See this case cited. Cro. Car. 533; 
W. Jones, 435. 

In Samuel v. Hoder, Cro. Jac. 520 ; S. C. Moore, 893; 2 
Rolle Rep. 74; the court doubted if damages could be given on 
an vowry for an amercement, and none were given. S. P. 2 
Townsend Judgts. 215, (40.) 

In Haselop v. Chaplin, Cro. Eliz. 257, 330; S. C. Owen, 
13; it is said that the court inclined to think that damages 
and costs might be given on an avowry for an estray, under 
the statute of Henry 8. But in James v. Tintney, W. Jones, 
433, Bramston, C. J. said that the case of Haselop v. Chaplin 
was reversed for the cause that damages were given, and so it 


was entered in the record. S. C. cited Moore, 893, as having 
been so adjudged. 
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In James v. Tintney, Cro. Car. 497, 532; S.C. W. Jones, 
421, the court were divided whether an avowry for a penalty for 
breach of a by-law assessed by custom, at a court leet, was within 
the statutes of Henry 8. The better opinion seemed against it. 

In all these cases the Judges who argued in favor of the right 
to damages, grounded themselves upon the words ‘ services and 
customs,’ as extending to the cases before them, and seemed to 
admit the common law doctrine above stated. 

In Smith v. Walker, 2 Ld. Raym. 788; S. C. Comyns 
Rep. 122; ona plea of cepit in alio loco found for the defend- 
ant, the court refused costs, because the case was out of the 
statutes. So on an avowry for a seizure for a heriot custom, 
where the plaintiff was nonsuit, double costs were denied 
under stat. 11 Geo. 2, ch. 19. Lloyd v. Winton, 2 Wils. Rep. 
28. And no damages could be assessed in that case, because 
not a distress. 

These cases all show how strictly all the statutes giving dam- 
ages, have been construed. We will now advert to those cases 
which bear directly on the question whether the statutes of Henry 
8, are applicable to cases where the defendant, on plea of pro- 
perty, recovers. 

In Salkold v. Skelton, Cro. Jac. 519; S. C. 2 Rolle, 64, as 
cited in Hard. 153, it appears that on the plea of property, and 
found for defendant, the court awarded a return, but denied dam- 
ages and costs, because the case was out of the statute of 
Henry 8. Gilb. C. P. 220, S. P. 

In Winnard v. Foster, 2 Lutw. 1190, where property was 
pleaded as to some of the goods, and found for defendant, and 
damages given by the jury, the court, in entering up judgment, 
refused to allow the damages and costs to the defendant, because, 
by the law of the land, they could not be allowed ; but awarded 
a return of the goods to the defendant. 

This doctrine is recognised in Hullock on Costs, 273, and in 
Com. Dig. Costs, A, 4; and in Sayer on Damages, and Gilbert’s 
Com. Pleas, 273. 

The case above alluded to in 19 Hen. 8, 11 b. was on a 
second deliverance, where the defendant pleaded property in a 
stranger, and for a return avowed for rent service, and after- 
wards the defendant was nonsuit, by which a return irreplevisa- 
ble was awarded. ‘The defendant prayed a writ of inquiry of 
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damages, to which Fitzherbert objected, because he said the 
case was not within stat. 7 Hen. 8, ch. 4, for the plaintiff was 
not barred on a nonsuit. But the court were of opinion that 
the plaintiff, by the nonsuit on second deliverance, was barred ; 
and awarded a writ of inquiry. 

In the first place this was on a writ of second deliverance, and 
a distinction appears in the case grounded on that fact. For a 
nonsuit in a replevin, is not a bar ; but in a second deliverance 
it is. 

It may be observed of this case that there was an avowry for 
rent service, which was clearly within the statute. And at that 
time it was conceived that on plea of property in a stranger, no 
return could be had unless an avowry was made for the purpose 
of entitling to a return; at least this question was not clearly 
settled. But at the present day it is very clear that no avowry 
is necessary or proper in such acase. Carth. 243, 398; Cro. 
Jac. 519 ; 2 Rolle, 64; andso is 39 Henry 6, 35. And now, 
therefore, no such avowry would be made, and of course no 
damages awarded on a replevin. It is also to be observed, that 
it was a case within the statute, which provides that every avow- 
ant, &c. who avows or justifies as bailiff, &c. ‘in any replevin 
or second deliverance, if their avowry, cognizance, or justifica- 
tion be found for them, or the plaintiffs in the said actions, shall 
be otherwise barred, shall recover their damages and costs, &c.’ 
Now it seems clear that the avowry in this case could not be 
traversed, for it is a mere suggestion for a return, (Co. Litt. 
145; Salk. 93,) and therefore the avowry could never be 
found for the defendant. But the case is within the words ‘if 
the plaintiff in the said actions shall be otherwise barred ;’ and 
upon a nonsuit in a second deliverance the plaintiff is barred, as 
the court said. For by statute 13 Edw. 1, st. 1, ch. 2, upon 
a nonsuit in a second deliverance the plaintiff can never bring 
another action. 2 Inst. 340, 341 ; Bac. Abridg. Replevin, E. 
3 ; Hullock on Costs, 266. 

The case 19 Hen. 8, 11, is therefore in no way contradic- 
tory to the above doctrine, and it may be added that the cases, 
where a plea of property has been pleaded, and a return only 
adjudged to the defendant, show presumptively the doctrine for 
which we contend. See Carth. 243; ib. 519; Cro. Jac. 519; 
2 Rolle Rep. 64, where the plea was property and a return 
awarded to defendant, but no damages. 
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In the first book of Judgts. p. 220, (cited 2 Lutw. 1197,) 
there is a precedent, where, on a plea of property, which was 
found for the defendant, and damages and costs taxed by the 
jury for him, the court awarded the defendant his costs (under 
stat. 4 Jac. 1, ch. 3,) but refused to give judgment for the dam- 
ages. See also Townsend’s second book of Judgments, 204, (9). 
And on a diligent search no precedent has been found in a like 
case, where damages have been awarded to the defendant. 

On the whole, therefore, it may be concluded that at the 
common law, no damages were in any case given for the de- 
fendant. 2. That on the issue of property, if found for him, 
the defendant was not entitled, under the statutes of Henry 8, to 
damages, but the judgment remained as at common law pro re- 
torno habendo. 

The following entries and authorities, where the plea was 
property, and found for the defendant, and no damages were 
awarded, may be added to those above cited. Lib. Intrat. 
47, b.; id. 4, b.; Rastall, Ent. 570, 575; 39 Henry 6, 35; 
39 Henry 6, 37. As to other pleas, see 15 Edw. 4, 29; 9 
Henry 6, 4; 21 Edw. 3, 22; 2 Henry 6, 1; 3 T. Rep. 349, 4; 
T. Rep. 509. 

No general statute seems to have been made in Massachu- 
setts regulating replevins, until the statute of 1789, ch. 26. 
The provincial statutes, 13 Will. 3, 13, and 7 Geo. 1, ch. 6, 
only prescribed the form, and seem to have confined the remedy 
to cases where cattle were distrained and impounded. 

The statute of 1789, ch. 26, authorizes damages to be assess- 
ed for the defendant in the following cases: 1. Where cattle 
are taken damage feasant. 2. For going at large against law ; 
sec. 2. 3. Where the plaintiff neglects to enter and prosecute 
his suit. 4. Where the goods replevied had been previously 
taken in execution; sec. 4. 5. And perhaps, as within the 
equity of the last clause, where the goods had been attached. 4 
Mass. Rep. 614. The two first cases arise under the process 
provided before justices of the peace, where cattle are distrain- 
ed and impounded ; the three last on replevin to try the right 
of property claimed by a third person. In sec. 2, of the same 
statute, (applied to replevins before justices of the peace,) it is 
provided that when, from the matter of the plea of the defend- 
ant in replevin, damages with propriety cannot be assessed, or 
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a restoration of the property replevied is the best recom- 
pense the party can have, and the issue and justification shall be 
found for the defendant, judgment shall be rendered for a return 
to the defendant irreplevisable. This clause seems peculiarly ap- 
plicable to the case of a pleaof préperty. It is true that the plea 
of property cannot be pleaded to a justice writ properly sued, 
in the cases supposed by the statute, viz. damage feasant, or going 
at large. But if the writ be false, it seems that the plea of pro- 
perty may be pleaded to a justice writ, brought upon the first 
section of the statute, (and the second section of the same stat- 
ute seems to suppose it,) otherwise the defendant would be 
without remedy where the writ is false ; and sucha plea in such 
case seems most proper to be pleaded in abatement. 

On the whole, it deserves consideration, whether the decision 
of the court in 4 Mass. 614, be correct, according to the law of 
the land. Sed quere. 


ART. VI.—COUNTERMAND OR REVOCATION, 


WuetHeR money delivered by a debtor to be delivered to his 
creditor be countermandable in the hands of the bailee before 
delivery to the creditor ? 

In Clark’s case, 2. Leon. 30; id. 89, Egerton, Solicitor 
General, said if goods be bailed to bail over on a consideration 
precedent on his part to whom they ought to be bailed, the 
bailer cannot countermand them : otherwise where it is volun- 
tary and without consideration. But where it is in consideration 
of a debt, it is not countermandable ; otherwise if it be to satisfy 
the debt of another. 

So in the principle case in 2 Leon. 30, where A owed an 
obligation to B, and delivered certain hogsheads of wine to C, 
to satisfy B for his debt, the Court held that the property was 
immediately altered by the bailment, and that C might even sell 
them. S. C. cited Dyer 49, marg. S. P. Yelv. 164; and B 
has a property in the goods. Yelv. 164. 

In Lyte v. Penny, Dyer 48, b. where A bailed money to 
another to the use of a woman, to be paid over on the day of 
her marriage, two judges against two, held that, before marriage, 
the bailment was countermandable, on the ground that it was 
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a voluntary gift without consideration ; and Baldwin and Shelly 
said that the difference is when a man makes a gift of bailment 
to give to a stranger upon a consideration or former duty, and 
when it is purely voluntary. In the former case, and in every 
case where it is given in consideration, satisfaction, or recom- 
pense of another thing, it is not countermandable, because it 
does not take effect as a pure gift, but as a satisfaction; but 
where it is a pure gift, it is countermandable, at any time before 
delivery over. 

The same difference was argued by counsel in Harris v. 
Bervoir, Cro. Jac. 687, and 2 Rolle Rep. 440, who cited to 
the same effect 39 H. 6, 44; 8 Edw. 3, 42; and the case of 
Mosellworth v. Slany, 18 Jac. -» Where the plaintiff declared 
that A was indebted to him, and delivered to the defendant £10 
to pay him, and he had not paid it. Ley, Ch. J., said there is 
a difference in this case when the bailee is servant to the bailer, 
and when to him to whom the second bailment ought to be made ; 
I do not mean a hired servant, but such a one as the law deems 
a servant, as if you bail money to A to deliver to me, A is your 
servant, but if you deliver to A to pay to B in satisfaction of 
another debt, which A, the bailee, owes the other, or to give or 
to lend from the bailer to B, then, in this case, I call A servant to 
B ; in the first case the bailment is countermandable ; but if 
there is no countermand I shall account; but if I assent, then 
the bailment to me is not countermandable, for it wants assent 
only to make it as perfect as in the other case. Doddridge, J. 
said in this case of payment over, the bailment is not counter- 
mandable, as it is agreed in 28 H. 8, Dyer, 213; but yet the 
bailer, where the bailment is to pay over to another in satisfac- 
tion of a debt, may have account, to know what is done with the 
money, for it may be that he to whom the payment is to be 
made, will not agree to it, and then he is not compellable, and 
also, for the same reason, he may have debt. But if the bailer 
and bailee each bring an action, the action of the bailee is the 
action of the bailer; and where it is said, that there wants a 
contract between the bailees, there is a contract made; this 
is not here, but it is a contract which the law makes; and so I 
hold that the action of debt is maintainable as well for the one 
asthe other. Per Ley, Ch. J., if the bailer brings debt, and re- 


covers, then the other shall be barred ; ap per Doddridge, if 
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the other agrees to the bailment before the recovery, not, which 
Ley, C. J. granted ; when a bailment is to give to another or to 
pay to another in satisfaction of a debt, or to tender to another, 
the stranger shall have debt, but [ doubt it is not so, where 
the bailment is a deposit. 

The same distinction as to what bailments are or are not 
countermandable, viz. where it is made in satisfaction of a debt, 
and where it is purely voluntary, is held by Doddridge, J., in 
Winter v. Foweracres, 2 Rolle Rep. 38; and in Atkin v. Bar- 
wick, 1 Strange, 165, the whole court recognise and approve it. 
That case was where goods were bailed to one P to deliver to 
C in satisfaction of a debt, and before the delivery to C the 
bailer became bankrupt, and afterwards C assented to the bail- 
ment, and the assignees brought trover against him; and it was 
held not to lie under the circumstances of the case. S.C. 10 
Mod. 432. It is true Lord Mansfield, in Cowp. 117, says that 
the reasons for this decision were wrong, though the decision was 
right ; but his Lordship put it upon the ground of the operation 
of the bankrupt laws. See also as to this case, 5 T. R. 211. 

If a bailment is made to deliver over, and the cestui que use 
refuses, the bailer is entitled to the property, and may maintain 
an action for it. Brooke Condit. pl. 43, cites 19 H. 6, 34. 

The cases 36 Hen. 6, pl. 10, per Wangford, and 39 Henry 
6, pl. 44, decide that where there is a bailment to the use of 
another, the cestui que use may have debt or accompt. So 
per Prisot, 39 H. 6, 44, b, if bailment be of goods to deliver to 
another, the property passes, and the bailee is chargeable to 
both parties. If he does not deliver the goods to the cestui que 
use, the bailer may have an action, and the cestui que use may 
have an action ; but one action shall make an end of the whole ; 
for if the cestui que use recover, it shall bar the bailer, and so 
if the bailer recover, it shall bar the cestui que use. S. C. 
Bro. Detinue, 34. 

From the foregoing cases the following points seem to result : 
That upon a bailment to pay over in satisfaction of a debt, there 
can be no countermand unless the cestui que use disagree ; that 
the property passes on such a bailment subject to such disagree- 
ment; that until assent or disagreement the special property is 
in the bailee; that on assent the property vests in the cestui 
que use, who may, if it be’ money, maintain debt, account, or 
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assumpsit : if goods, detinue or trover; (1 Rolle Abr. 32, pl. 13 ; 
Sty. 296; Yelv. 164, and the cases before cited.) that if the 
cestui que use disagree, the bailer may maintain debt or ac- 
count, or trover or detinue, according to the nature of the pro- 
perty ; that if the bailment be to deliver over as a gift, it is 
countermandable at any time before actual delivery ; that if not 
countermanded, even in case of a gift, account, debt, or assump- 
sit, detinue or trover, as the case may be, lies for the cestui 
que use; that the bailer, however, in every case has a right to 
account, for if the cestui que use has disagreed, he is entitled to 
recover back the property, and if it has been delivered over he 
has a right to know it. Dy. 22, a.; see Core’s case, Dy. 19, 
b.; 8 Edw. 3, 42; Fitz. Accompt. 45. ' 

To the cases respecting the vesting of the property in the 
cestui que use, may be added, 3 Co. 26, b.; 2 Vent. 298; 1 
Buls. 68; Rast. 159; Dy. 22, a.; 3 Leo. 38; 1 Bac. Abrid. 
Bailment, D; 1 Rolle Abrid. 606, C, 1. 

But in contradiction to the foregoing doctrine is the case 
Turberville v. Porter, cited Dy. 49, a. (10) margin, where, in 
an action of account, the defendant pleaded that the plaintiff 
being indebted to one A in the same sum, gave him the sum to 
pay, and that on such a day he paid. The plaintiff replied that 
before the day he countermanded it. On demurrer the court 
were of opinion that he might countermand it, for he might him- 
self have paid it since. 

See as to the general doctrine, 6 Vin. Countermand, A, 1, 
2, 3, 4, 6; 4 Vin. Bailment, D; 1 Bac. Abrid. Bailment, D; 
Sheppard’s Epitome, Countermand, p. 357; Taylor v. Lend- 
ley, 9 East R. 49. 


The two preceding articles are from the manuscript of a very learned and 
distinguished jurist, well known to the public by his rank, reputation and 
works. The articles are dated 1810, in the MS. and are printed as they 
were at that time written. The law in Massachusetts on the subject of 
damages in repleven, still remains as stated in the article on that subject. 
We are permitted to make further extracts from the same manuscript in fu- 
ture. Ep. Jur. 
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ART. VII.—PROFESSION OF THE LAW IN THE UNITED STATES. 


Influence of the form of government and political institutions 
upon the law and its professors. Extract from an Address 
delivered before the Suffolk Bar, May, 1827 ; by the Hon. 
Lemve. Saw, now Chief Justice of the Supreme Court of 
Massachusetts. 

[Some introductory remarks in relation to associations among 
the members of the profession, are omitted. ] 


Let us then, gentlemen, proceed to consider the condition, the 
importance and utility of the profession of the law, in the actual 
situation and prospects of the United States. The propo- 
sition which I wish to maintain, and which I think may be fully 
established, is this; that in a free, representative government, 
founded upon enlarged and liberal views, designed to secure 
the rights, to promote the industry and to advance the happi- 
ness of a great community, and adapted to a high state of civ- 
ilization and improvement, it is of the highest importance that 
there should be a body of men, trained, by a well adapted 
course of education and study, to a thorough and profound 
knowledge of the law, and practically skilled in its application, 
whose privilege and duty it is, incommon with their fellow citi- 
zens, to exert a fair share of influence in the enactment of laws, 
and whose peculiar duty and exclusive occupation it is, to assist 
in the application of them to practice in the administration of 
justice, in its various departments. May I not go farther, and 
add, that the utility of this profession, the benefits which it is 
capable of conferring, and the respect in which it shall be held, 
in any community, will be in a great measure proportioned to 
the degree, in which the government and institutions of such 
community, are founded upon free principles. 

There are, obviously, two very different modes of governing 
mankind; the one, by the will of a superior, either absolute, 
as in the case of a naked despotism, or more or less modified 
and restrained, as in the case of a limited monarchy ; the other, 
by laws fixed and certain, binding upon the whole people, being 
the will of the whole people, deliberately expressed in the 
mode established by fundamental laws, and openly promulgated, 
by which, and by which alone, every citizen is entitled to seek 
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his rights, and bound to regulate his conduct. And this descrip- 
tion applies not only to his civil rights, but emphatically to those, 
which ina much higher degree awaken the interest and engage 
the affections of freemen, because they are the only safe pledge 
and guaranty of all the rest; I mean his political rights. 

In a mere naked, absolute despotism, whatever appearance 
it may exhibit of splendor or of greatness, it is manifest that 
law and its professors, would be entirely out of place. A stern, 
inexorable, or capricious will, stands in the place of reason, of 
justice, and prineiple. Both legislation and jurisprudence are 
lamentably concise. Sic volo, sic jubeo; stat pro ratione vo- 
luntas. 

Reason would in vain waste her profoundest researches into 
the moral nature and social condition of man, in seeking for the 
deduction of rights, which are never recognised ; justice would 
as vainly urge the existence and obligation of duties, where the 
forms of justice are not seldom perverted to the purposes of 
confiscation and judicial robbery ; and eloquence would raise 
her persuasive voice in vain, where her tones are unfelt, and her 
language is unintelligible. 

But whilst a simple despotism, as the extreme of arbitrary 
government, seems incompatible with the very existence of laws, 
yet fortunately for the dignity and happiness of mankind, it can 
hardly exist in a state of society, advanced beyond the first steps 
in the progress of civilization. ‘The possession of. property, 
though held by the frailest tenure, the necessary participation 
of military power, the influence which even inferior agents may 
acquire, must, to a certain extent, soften the most odious features 
of absolute despotism. Still it is obvious, that where arbitrary 
and uncontrolled power forms the basis, and determines the 
predominant character of government; where the people have 
imbibed its principles, acknowledged its maxims, and submitted 
to its dominion ; although laws may exist, and although they may 
be administered with some decent regard to equitable principles, 
and the dictates of natural justice, so far as they regard the 
personal and civil rights of subjects, they are either silent or 
treacherous, in regard to every principle and maxim which 
affects their political rights, and the relation between sovereign 
and subject. Stripped of her highest prerogative, that of regu- 
lating and limiting the powers of the government, and establishing 
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the rights and duties of subjects, upon fixed principles, the law 
ceases to be regarded with that entire respect and veneration, 
which she so justly commands, in the hearts of freemen. 

The consistency of arbitrary power in the government, with 
a considerable advancement in those branches of jurisprudence, 
which relate to private rights, is illustrated by the history and 
principles of the civil law. Being a collection of the laws of 
Rome, under her various forms of government, royal, republican, 
and imperial, and adopted in various stages of the progress of 
that wonderful people, in wealth, refinement, military power, and 
territorial grandeur, it embraces, of course, a great diversity of 
principles and maxims. But collected and digested under the 
auspices of the emperor Justinian, long after Rome had abandon- 
ed the principles and policy of her republican institutions, and 
yielded an unlimited obedience to the will of the Cesars, all the 
tendencies of that system of laws, were in favor of the claims 
of arbitrary government. So far, therefore, as that celebrated 
body of laws, applies to the investigation of private rights, to the 
doctrine of contracts, to the rights and obligations growing out 
of the domestic relations of life, and to the acquisition, enjoyment, 
and transmission of property, it is abundantly acute and in- 
genious, and manifests a thorough and enlightened acquaintance 
with the soundest principles of equity and natural justice, prac- 
tically adapted to all the wants and circumstances of men in 
society. It is natural that it should be so. It embraced the 
learning and researches of many of the most able jurists and 
civilians, during the long period of Roman greatness, of which 
it would be difficult to determine whether the military or intel- 
lectual splendor were the most imposing. But so far as the 
civil law treats of natural and political rights — of the relation of 
sovereign and subject — of the nature, sources and limits of po- 
litical power — its whole spirit and tendency is that of subservien- 
cy to the claims of unlimited authority. It is natural that this 
should be so. At the time of the compilation of the Justinian 
Code, although some few of the forms of the earlier institutions 
of Rome, might be retained, yet for several centuries preceding, 
the imperial constitutions, being edicts emanating from the sole 
will and authority of the emperors, had been received as the 
supreme law of the empire, throughout its vast extent. 

Such being the spirit, the characicr, and the tendency of the 
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civil law, as a body, it may, in some measure, account for the 
different degrees of favor, with which it has been regarded, and 
the different reception which it has met with in modern times. 
Under the early feudal institutions of Europe, originating inja 
state of society, little advanced beyond that of barbarism, in 
which military authority alone was regarded with much respect, 
there were some rude notions of liberty and equal right, and 
some restraint was imposed upon the unlimited powers of the 
monarch, by the privileges asserted on the part of the feudal 
aristocracy, supported by military force. In most of the continent- 
al nations of Europe, where the powers of the feudal aristocracy 
have gradually yielded to the increasing power of the throne, 
until the principle of unlimited monarchy has been fully estab- 
lished, the civil law has been received and adopted as an entire 
system, and acknowledged as of absolute authority. In Eng- 
land, on the contrary, where, from her insular situation, and 
from a series of fortunate and extraordinary events, which it is 
unnecessary to recapitulate, a free government has been estab- 
lished upon the basis of a similar feudal monarchy and aristoc- 
racy, the civil law, from its first introduction, was regarded by 
her barons with extreme jealousy. Their stern determination 
to reject what they considered as its corrupting influence, was 
expressed in the memorable response, nolumus leges Anglia 
mutare. So jealous, indeed, were the good people of England, 
of the political heresies of the civil law, that they resisted, with 
great earnestness, the adoption of those principles of equity, in 
the private relations of society, which have since been acknow- 
ledged as of unquestionable soundness. But it is consolatory 
to mark the triumph of truth and reason over even national and 
political prejudices. ‘Those principles made their way slowly, 
indeed, but steadily, in spite of all opposition, and now constitute 
a considerable portion of the basis of English jurisprudence. 
But it may be remarked that they have been thus adopted, not 
because they are found in the Institutes, the Pandects, or the 
Code ; not because they are sanctioned by the name or author- 
ity of any lawgiver, but because they are founded upon the pure 
principles of natural justice, drawn out, expressed, and adapted 
to the actual condition and circumstances of society, with such 
clearness, force, and precision, that they naturally commend 
themselves, by their own intrinsic excellence, to the favorable 








60 Profession of the Law in the United States. [Jan. 


regard of every enlightened jurist. Thus should it ever be the 
province of true wisdom, to draw from the learning and ex- 
perience of other countries and of other times, those principles 
which may enrich, embellish, or improve our own institutions, 
and at the same time to guard, with becoming vigilance, against 
the introduction of those refinements, however specious, which 
might weaken the substantial fabric of our own free governments. 

In asserting the absolute and entire supremacy of law, as the 
distinguishing characteristic of free government, it may be inter- 
esting and important to trace somewhat more particularly, the 
true distinction between the two systems. In practical opera- 
tion, the difference, perhaps, may not be so striking, as in the 
theory and principle. An arbitrary government, whether it 
claims to derive its prerogatives from divine right, or from paternal 
authority, or from a right of conquest, transmitted by hereditary 
descent, or whether it rest solely upon actual possession and 
enjoyment, is assumed to depend upon powers, extrinsic, and 
superior to the authority and will of the people governed. The 
power of governing, necessarily implies and presupposes an 
entire independence and supremacy on the one side, and sub- 
jection and obedience on the other. Hence the maxim, so 
apparently absurd to us, that the king can do no wrong. A 
sovereign amenable to his subjects, is a solecism in the theory of 
arbitrary government. Where a monarch, either actuated by a 
naturally kind disposition, or yielding a reluctant assent to a force 
which he is unable or unwilling to resist, consents to the adop- 
tion of a constitution, so far from its being considered as a funda- 
mental Jaw founded upon the will and assent of the whole people, 
equally binding on the whole, and the source from which all 
other authority is derived, is on the contrary, considered solely 
as an expression of the will of the sovereign, as the annunciation 
of his gracious determination to regulate his own unlimited 
powers, and to direct his own supreme authority, in the manner 
prescribed by such constitution. The rights and privileges of 
the subject, are regarded as concessions emanating from the 
grace and bounty of the sovereign. ‘The necessary consequence 
of this theory, is a constant tendency of that mass of dormant 
and residuary powers, which must reside somewhere, though 
seldom called into actual exercise, and which, to a certain extent, 
constitute sovereignty, to become concentrated in the hands of 
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the government, whether it be that of a monarch, or a hereditary 
aristocracy. In all cases of great and trying emergency, in all 
cases not specifically provided for by the constitution, if there 
be one, or where its provisions are ill adapted to accomplish its 
objects, or its formal checks and balances are not maintained, by 
adequate counteracting forces, all the derivative powers of govern- 
ment, are supposed to revert to the source from which they 
flowed. Hence the perpetual and rapid tendency of arbitrary 
government, even under its most favorable forms, to that union 
and concentration of all powers, political, civil, military, and 
ecclesiastical, into one person or body, which constitutes the 
essential characteristic of despotism. 

Tn the theory of free government, all this is exactly reversed. 
It regards men as by nature social, and endowed with powers 
adequate to enable them, by the establishment of government, to 
provide for defining and securing their social rights,and under 
a natural obligation to respect those of others, and it presupposes 
that all power resides originally in the whole people as a social 
community, that all political power is derived from them, is 
designed to be exercised solely for the general good, and limited 
to the accomplishment of that object; that no powers are, or 
ought to be, vested in the government, beyond those which are 
necessary and useful to promote the general security, happiness, 
and prosperity ; and that all powers not delegated, remain with 
the people. The natural rights of persons, being equal, no 
natural distinctions are acknowledged, except those which flow 
from the disposition and ability to do good and to promote the 
general welfare, that inherent distinction, which belongs to the 
possession and exercise of moral and intellectual powers. As 
those who govern, claim not to exercise an inherent power, but 
simply to execute a delegated authority, created, regulated, and 
limited by law, there is no inconsistency in considering such 
authority as equally supreme, over those who exercise it, and 
those upon whom it operates. Whilst it thus professes to derive 
its whole authority from the natural right and power of the 
people to provide for their own safety and happiness, and thus 
absolutely exclude the assumption of all! arbitrary and extrinsic 
power, it guards with equal vigilance against the violence and 
encroachments of a wild and licentious democracy, by a well 


balanced constitution ; such a constitution as at once restrains 
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the violent and irregular action of mere popular will, and calls to 
the aid, and secures in the service of the government, the en- 
lightened wisdom, the pure morals, the cultivated reason, and 
matured experience of its ablest and best members. 

In thus pointing out the marked and radical distinction, be- 
tween the theory and principle of free and arbitrary forms of 
government, I am far from intimating that the one is wholly des- 
titute of good, or the other free from imperfection. The exist- 
ence of arbitrary government presupposes an entire control of 
the military strength of a country, the capacity to enforce a 
strict execution of the criminal law, and the most rigorous reg- 
ulations of police, all calculated to secure an internal tranquillity, 
which is not without its charms, to the cautious, the timid, and 
the weak. On the other hand, a free government, whatever be 
its forms, and however wisely framed, is still subject to the 
weakness and imperfection incident to all human productions. 
It depends essentially for its execution and utility, upon the gen- 
eral intelligence of the people, upon public virtue and modera- 
tion, a noble disregard of private, selfish, and personal interests, 
and a sincere respect for the equal rights of others, and the best 
good of the whole. The unbounded latitude of public discus- 
sion, which its condition implies, upon all those subjects, which 
most deeply engage the passions and interests of men, may 
sometimes lead to a blind and enthusiastic zeal, which may be 
productive of great violence, oppression, and injustice. 

But the true point of view in which the obvious distinction in 
the principle and practice of the two systems, ought to be re- 
garded by freemen, and which must always cherish the hopes 
and sustain the efforts of freemen, is this. Under an arbitrary 
government, the corrupting influence of uncontrolled power on 
the hearts of those who exercise it, the discouragement of edu- 
cation and general intelligence, among the great body of the 
people, the debasing effect produced by the employment of 
physical force and coercion as the means_and instrument of 
governing, the discouragement of patriotism and public virtue, 
by rendering them useless or contemptible, the repression of 
enterprise, industry, and intellectual exertion, by the establish- 
ment of artificial ranks ; these circumstances produce a perpet- 
ual tendency on the part of the people to degradation, and on 
the part of the government to corruption and degeneracy. 
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Whilst, under a free government, every advance in general 
intelligence and improvement, adds something to the strength, 
security, and perfection of its institutions ; all the aspirings of the 
most gifted minds are awakened and encouraged, all the efforts 
of enterprise are sustained by the assurance that its rewards are 
near and certain, that all the honors and privileges which society 
can confer, are open to those who, by their virtues, talents, and 
public services, shall best deserve them. These circumstances 
have a constant tendency to advance society to the highest state 
of moral and intellectual improvement, of which it is capable, 
and to ensure the greatest happiness of the greatest numbers. 

Perhaps, gentlemen, in thus enlarging upon the nature and 
principles of government, it may appear that I am departing too 
widely from that range of topics, which properly belong to the 
place and to the occasion. But, if I am not entirely mistaken, 
the practical consequences, to be drawn from this view of the 
supremacy of law, in a free government, and the immediate 
and direct influence which this consideration must necessarily 
exert upon the character, condition, and duties of those who are 
professionally engaged in its actual administration, this must be 
a subject of deep and peculiar interest to the American lawyer. 
Our government, throughout its entire fabric, professes to be a 
free, representative government. It is peculiarly, exclusively, 
and emphatically a government of laws. ‘The constitutions of 
the United States, and of the several states, with all their pro- 
visions and limitations, are regarded, and very properly regard- 
ed, as a part of the laws. Indeed they possess this character in 
a peculiar and eminent degree, because they are of general 
obligation, of a fixed and determinate character, controlling and 
modifying all the ordinary acts of legislation, binding and imper- 
ative upon all courts and tribunals of justice, and subject to be 
repealed or changed only by a peculiar and complicated mode, 
in which the deliberate will of the whole people is cautiously 
expressed. ‘To these fundamental laws, every individual citi- 
zen has a right to appeal, and does constantly appeal, in the 
discussion and establishment of his rights, civil as well as politi- 
cal. In an equal degree, they regulate and control the highest 
functions of government, determine the just sources and limits, 
and regulate the distribution of all powers, executive, legislative, 
and judicial. These principles may, at any time, be drawn in 
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question before the tribunals of justice, and are subject to the same 
rules of judicial interpretation, with all other legal provisions. 
It is difficult to conceive of the vast extent, to which this;consid- 
eration enlarges the field of American jurisprudence, and in- 
creases the functions, and elevates the duties and character of 
the American lawyer. 

‘If says Sir William Jones, ‘ Law be a science, and really 
deserve so sublime a name, it must be founded on principle, and 
claim an exalted rank in the empire of reason.’ If such be the 
just character of the law, when regarded as a system of civil and 
criminal jurisprudence, how much more eminently does it main- 
tain that character, when, in addition to these subjects, it em- 
braces within its range, the whole science of political philoso- 
phy. Hence we daily witness, under the head of ‘ constitu- 
tional law,’ a title hardly known in any other system of 
jurisprudence, the profoundest discussions at the bar, and the 
ablest decisions from the bench, almost without the aid of pre- 
cedent, because they involve questions, which have never before 
been raised, in which the principles of social duty, of natural 
and conventional obligation, are considered, distinguished, and 
applied, with that sagacity, reach of thought, and scientific skill, 
which can be derived only from a thorough and intimate ac- 
quaintance with the philosophy of the mind. 

It is impossible, in this brief address, to do more than slightly 
glance at some of the various modes in which this view of the 
law, connected with the actual state of society in the United 
States, must affect the character and condition of the American 
lawyer. I know it is much the fashion to extol our own coun- 
try and our own times, to display our rapid increase in wealth 
and population, our national greatness, and the purity and excel- 
lence of our laws, in a tone of exultation somewhat bold and 
extravagant. It is not my province either to censure or com- 
mend this disposition, or to determine whether it proceeds from 
a just national pride, or an overweening vanity. In various 
states of society, there are, no doubt, respective advantages and 
disadvantages, and many just compensations. There are, no 
doubt, many persons, fond of ease and quiet, who would desire 
to pursue the tranquil tenor of their lives, in the same steps with 
their fathers, because their fathers walked in them, and yield a 
ready submission to any laws, which were the laws of their 
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fathers. Of this class there are no doubt lawyers, educated in 
a profound reverence for things established, who could never 
think of questioning the authority of a black-letter maxim, and 
who would regard a rule of law found in a dictum of Coke or 
Lord Hobart, as much sounder and wiser than any new rule, 
though drawn by the most exact deduction from a series of well 
established principles of natural justice. But were we to sym- 
pathize ever so deeply in the tastes and feelings of those, with 
whom a love of repose, and an abhorrence of all change are pre- 
dominant sentiments, still it would be useless to regret the exist- 
ence of changes which are now irrevocable, or to lament over a 
state of things, which we can neither alter nor control. We can 
no more bring back past institutions, with the maxims and habits 
which belong to them, than we can restore past time. Without 
therefore stopping to consider whether the present state of things 
in the United States, is better or worse, than any other, with 
which it may be compared, but simply taking it as fixed, and 
inevitable, it belongs to the American lawyer to form a just esti- 
mate of the appropriate duties of his profession, and to cherish 
an ardent desire to perform them in the manner most honorable 
to himself and useful to his age and country. 

One of the most remarkable characteristics of the age, and 
which cannot be overlooked in this estimate, is a prodigious 
activity and energy in every department of life, especially in 
every thing that appertains to the faculties of the mind. Every 
body is taught to read, and every body does read, upon every 
subject. Seminaries are every where established, of every 
grade, from the university to the primary school, for teaching 
every branch of knowledge, and other seminaries are founded 
for the purpose of instructing instructers in the art of conducting 
seminaries. Nor is the appropriate food wanting, of every vari- 
ety, both in quantity and quality, to satisfy the cravings of the 
mental appetite thus created. Every body writes, discusses, 
and prints. Patent presses, themselves the product of extraor- 
dinary ingenuity, driven with astonishing rapidity by mechanical 
power, groan under the weight of every species of publication, 
from the Cyclopedia in thirty quartos, to the penny pamphlet. 
Periodical publications, in every variety of form, upon every 
subject, adapted as well to the taste as to the pecuniary ability 
of every reader, are diffused through the community to an ex- 
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tent hitherto entirely unexampled. The fruit of all this extra- 
ordinary activity of mind, combined with the utmost latitude and 
freedom of discussion, is an eager, persevering and insatiable spirit 
of inquiry, upon every subject which can deeply affect the inter- 
ests and passions of men. The question, cui bono ? is put with 
great freedom and boldness, in regard to every received princi- 
ple and maxim, however venerable, and an answer rigorously 
exacted. This earnest spirit of inquiry, applies, perhaps, with 
still greater force to the laws, than to any other subject. The 
principles of every legislative enactment, and the reason of every 
judicial decision, are made the subject of discussion, and brought 
to the test of the severest scrutiny. 

The popular and representative character of our legislative 
bodies, renders it of the utmost importance, that this restless 
spirit of inquiry should be duly estimated, and properly guarded 
and directed, in order to prevent its pernicious effects upon the 
character and stability of the laws. ‘Twenty-five busy and active 
legislatures are at work a great portion of every year, in mak- 
ing, altering, and amending the laws. ‘These are composed of 
men of every diversity of character, talent, learning, and expe- 
rience, many of whom are desirous of distinguishing themselves 
by proposing changes in the laws, more or less radical. It 
surely cannot be a matter of surprise, that the eager and inquis- 
itive spirit, so busy in every other department, should be in full 
activity here. ‘Those who value the character of the laws can- 
not evade or disregard it. It is not enough to say, that the law 
is so established, that so it was enacted by the statute of Edward 
I. or so it was ruled in a case in the Year Books. The rule 
may be a good rule, because it is an essential and component 
part of a complicated and well devised system, and completes 
the symmetry of a noble body of laws. But some better reason 
must be given for it, than that, so it was enacted, or so it was 
decided. The question will still be put, ‘ upon what principle 
is it founded?’ ‘This question must be fairly met and answered. 
Nothing short of this will preserve that character of purity, sta- 
bility, and firmness, without which laws would be worse than 
useless. 

I have already remarked that in a free representative govern- 
ment, our profession, as a body, if true to themselves, if they 
are characterized by learning, industry, moderation, disinterest- 
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edness, and genuine love of country, must always possess, in a 
great degree, the confidence and attachment of the people, and 
enjoy a proportionate influence in their representative bodies. 
To the extent of this influence, they are unquestionably respon- 
sible for the character of the laws, particularly of all those 
which affect private rights, and relate to the administration of 
justice. 

In the multitude of legislators, among whom there is much 
learning, prudence, and experience, mixed up with a great deal 
of ignorance, vanity, and pretension, it is not always easy to dis- 
tinguish between a restless impatience of things as they are, a 
wanton love of innovation, and a sincere and ardent zeal for im- 
provement. It is manifest, therefore, that with many proposi- 
tions which would be really useful and beneficial, well adapted 
to existing principles, and conformable to the symmetry of the 
general system asa whole, many provisions calculated to extend 
the benefit of existing principles, to the new relations which are 
' perpetually arising in the complicated concerns of a most active 
community, there will also be multitudes of projects, founded 
upon crude and visionary notions, superficial views of the deli- 
cate and various relations which each particular provision bears 
to the whole system. Under these circumstances, it obviously 
requires great experience, sagacity and sound judgment, to dis- 
tinguish what is really useful and beneficial, from what is useless 
or pernicious, great liberality in adopting all real ameliorations, 
and great firmness and decision in resisting the encroachments 
of innovation. It is due to the spirit of the age, that whilst a 
rapid progress is making in every other department of know- 
ledge, as much should be done for the science of law, as the 
subject will admit. So far as this demands greater industry and 
perseverance, mere thorough and exact knowledge, more en- 
larged, comprehensive and liberal views of the daw, and the 
various and incidental branches of knowledge with which it is 
connected, the duty of the American lawyer, cannot be mistaken, 
and, unless I have entirely mistaken the spirit and character of 
our profession, will not be disregarded. 

Gentlemen, it was my intention in this connexion to have made 
some observations upon those characteristics of law, which should 
be kept steadily in view, both in legislation and jurisprudence ; 
to have considered how far a gradual and judicious amelioration 
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of the law may be consistent with that stability which is so es- 
sential to the security of property and other rights, —to have 
inquired low far the law may be probably improved by the 
construction of codes, with some collateral topics ; but I have 
already trespassed too far upon your patience, and must forbear. 
There is, however, one topic, intimately connected with this 
part of the subject, too important to be overlooked, to a few 
observations upon which, I must still further ask your indulgence. 
In assigning to the law the character of a science, found- 
ed upon the principles of reason and natural justice, it would- 
be a false and unreasonable conclusion, to infer, that natural 
reason is sufficient to furnish a rule, in every particular case. 
I am aware that there are some persons who maintain, that the 
law is a system of artificial and technical rules, having very little 
regard to principle, and that he is the best lawyer, who has the 
most tenacious memory, and who is most skilful and adroit in 
using the weapons furnished by these rules. Others again 
maintain, that natural justice is sufficient to settle all controverted 
questions, and that every case may be well settled upon its own 
particular equities. Both of these views are unquestionably 
partial and erroneous. Whilst the law is a science founded upon 
reason and principle, and no law can stand the test of strict 
inquiry which palpably violates the dictates of natural justice, 
yet it is also a system of precise and practical rules, adapted to 
regulate the rights and duties of persons in an infinite variety of 
cases, in which natural law is silent or indifferent, and yet where 
it is of the utmost importance that there should be a fixed rule. 
An instance or two will sufficiently illustrate this position. It is 
an obvious dictate of natural justice, that an infant, of tender 
years, cannot be bound by acontract, and that a man of mature 
age shall be. But such is the gradual progress from infancy to 
manhood, that natural Jaw furnishes no rule for determining when 
the one terminates and the other begins. Still less can it deter- 
mine that a young man on the last day of his twenty-first year is 
incapable of contracting, but acquires such capacity on the next 
day. ‘The same remark applies to the statute of limitations. 
Such is the loss of life, and memory, and other sources of 
evidence, that it is obviously quite fit, that simple contracts, if 
enforced at all, should be enforced within some limited time. 
But whether within five, six, or seven years, this consideration 
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of fitness, affords no means of determining. The same observa- 
tion applies to the vast variety of rules founded on judicial prece- 
dent. There are multitudes of cases where, when the question is 
first drawn into judicial discussion, it is nearly indifferent, whether 
the law be decided one way or the other, and yet when the 
rule is once fixed, it is of the greatest importance, that it be 
steadily adhered to. 'Take, for instance, the obligation of an endor- 
ser, depending upon the condition of his having notice within rea- 
sonable time ; whether this should be one, two, or three days, was 
no doubt originally nearly indifferent. But the rule being once 
‘settled by a judicial decision, how important is it, to the mercantile 
world, that it should be strictly and steadily enforced. In all these 
cases, and multitudes will readily present themselves to the mind 
of every experienced lawyer, natural justice furnishes the gen- 
eral principle, and positive enactment, or judicial precedent, the 
precise rule. The great object of this precision and exactness, in 
the rule itself, and steadiness in applying it, is to afford security 
and prevent litigation. If it is once known that a man must call 
for the payment of his debt within six years, or notify an endorser 
within one day, where there is no legal excuse, there is no hard- 
ship in binding him to a compliance with these positive rules ; and 
the more uniformly and steadily they are applied to every case, 
the more generally will they be known and understood. But if 
each case were to be decided upon considerations of equity and 
natural justice, every transaction might lead to a judicial con- 
troversy, because each party would have ground to hope that the 
judge or jury would be in his own favor, where there was no 
rule to guide him. 

The positive and practical rules of jurisprudence, bear the 
same relation to the principles of natural law, that a well contriv- 
ed constitution of government bears to the natural principles of 
society. It is a plain and manifest dictate of the social nature 
of man, that there should be an established government. 
But no natural principle requires that there should be a Presi- 
dent, a Senate, or House of Representatives, or Supreme Court. 
In both cases, natural justice furnishes the general principle, pos- 
itive or conventional law the exact rule. But in both cases, 
when established, and because established, it is of the greatest im- 
portance that the exact rule be adhered to and enforced, because 
the general principle is consistent with reason and natural justice, 
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and the precise practical rule is essential to the stability of the 
government, and the utility of the laws. This character of the 
law, therefore, as a science founded on principle, has no ten- 
dency to disparage the importance of positive enactment, nor to 
weaken the authority of judicial precedent. 

Permit me, in conclusion, to express a hope, that these views, 
hasty and superficial as they are, will not be without their prac- 
tical utility. Ifthe law be justly regarded as a liberal science, 
intimately connected with the existence, and essential to the 
maintenance of free government, embracing an enlarged and 
profound study of the principles of moral and political philoso- 
ophy, if its utility and importance be justly regarded by a free 
and enlightened community, these considerations cannot fail to 
excite the interest and industry of the student, to encourage the 
honorable exertions of the practitioner, and to awaken and cher- 
ish those feelings of sympathy and mutual respect, which should 


ever characterize the associates and members of an honorable 
and liberal profession. 





ART. VIII.—AUTHORITY OF THE MASTER OVER SEAMEN. 


District Court or Mating, Serr. 27, 1831. 
Butler v. McLellan et al. 


Where the master and mate are jointly prosecuted in admiralty by a sea- 
man for an assault and battery, and it appears that the mate, by orders of the 
master, assisted in some of the acts complained of, still the mate may be jus- 
tified for rendering the assistance in obedience to the orders of the master, 
though the conduct of the master may, on the whole, considering all the 
circumstances, have been illegal and unjustifiable ; and in such case the 
libel will be dismissed in respect to the mate, and he may be a witness for 
the master. 

The circumstances under which the master may inflict punishment upon 
a seaman, and the kind and degree of punishment which may be inflicted. 
The provisions of the different maritime codes upon this subject. 


Tris was a libel against the master and mate of the barque 
Argo, for an assault and battery of the libellant while the 
barque was in the port of Matanzas, in the island of Cuba. The 
material facts are that on or about the 25th July in the evening, 
the libellant was sent in the boat with Williams, another of the 
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crew, for the Captain who had been spending the evening on 
board the Eastern Star, another Portland vessel lying in the 
harbor. No difficulty occurred until the boat came near the 
Argo, when, as she was coming along side, the captain called out 
to unrow, or take in the oars. The libellant, who sat in the af- 
ter seat, in taking in his oar, turned the blade aft, on which the 
master, speaking to him in a loud and passionate tone of voice, 
called him a rascal, and asked him why he did not turn the 
blade forward. The libellant replied that the boat was so near 
the vessel that it was impossible. On this the captain rejoined, 
that if he did not turn the blade forward, he would beat out his 
brains with the tiller. ‘The libellant made some answer, the 
words of which are not testified to, but it is described by the wit- 
ness as being temperate and not of an irritating character, 
whereupon the captain gave him a blow, and the libellant cried 
out murder. The captain then seized him and a scuffle ensu- 
ed, during which the captain gave the libellant several blows 
with his hand or fist, and lost his hat overboard. Up to the 
time when the scuffle took place, the only witness in the boat 
was Williams, but at this time the mate came on board. The 
first that he saw was Butler hold of the captain, apparently 
pressing over the stern of the boat. The captain seized him by 
the head and pulled it down between his knees, on which But- 
ler again sung out murder. ‘The mate asked him what he was 
about, and Butler replied, will you see me abused? The cap- 
tain went up the steps first, and as soon as he was on deck, 
stripped off his coat and took a rope, and as Butler was com- 
ing up made several passes at him with the rope, which Butler 
dodged, and made his escape on deck. At this time the crew 
had gathered around and witnessed the remainder of the affair. 
The accounts which the different witnesses now give, though 
varying in some particulars, agree in substance. Some of the 
witnesses say that after Butler was on deck he ‘squared away,’ 
that is, as the phrase is explained, he held up his hands towards 
the captain and put himself in an attitude to attack him; others 
say that his attitude was that of defence and to ward off the 
blows of the captain, who still threatened him with the rope. 
The captain advanced and made a pass at Butler with his fist, 
when he turned and fled, and in running hit his leg against the 
windlass and fell. The captain pursued him and sprang upon 
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him as he fell, held him down and kicked him a number of 
times about the head and breast. The crew collected around, 
and one or two of them remonstrated with the captain, and told 
him that he ought not to kick Butler in the face. The mate 
came up and ordered the men to stand off and let the captain 
do as he pleased, and on the captain’s order brought the irons 
and put them on, while the captain held him. Butler was then 
ordered to the main-hatch and the captain went below to sup- 
per. When he came up he found Butler at the main-hatch 
with his hands before him, which had been ironed behind. He 
again ordered them behind. Atthis time, according to the tes- 
timony of the mate, the captain said to Butler, ‘T’ll teach you 
to clench me in the boat’ —to which Butler replied, that he did 
nothing but defend himself. The captain rejoined, I'll teach 
you to defend yourself, and gave him a blow with a rope ;— 
other witnesses say that he gave him several blows. The cap- 
tain then lashed him to the ring-bolt of the main-hatch, and in 
doing it, drew the rope with such violence around his arms as to 
give a good deal of pain, and though some time after it was 
loosened by one of the men, the marks remained several days. 
He received several wounds also on the back at the windlass, 
which he showed to the crew three or four days afterwards, and 
which were then black and blue. He remained lashed to the 
ring bolt three or four hours, when he was relieved by one of 
the men on the watch, and in the morning the captain ordered 
his irons to be taken off. 

The case was argued very much at large by Neal, for the 
libellant, and Anderson for the defendants. 

Ware, J. This case has been earnestly and eloquently 
argued both for the libellant and respondent, with an apparent 
and I doubt not a real conviction, on both sides, of the justice of 
their cause. It is not surprising that the Court, bound to pre- 
serve an even and well balanced judgment, should see it in a 
light somewhat different from that in which it is viewed by either 
of the parties, and as the counsel on both sides have expressed 
a wish that I should give a written opinion,.and explain the prin- 
ciples by which such cases are governed, I have considered it 
more at large than would seem to be required by the nature or 
importance of the case. 

The libel was originally brought against the master and the 
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mate. In the progress of the case, and after the evidence was 
out in support of the libel, the respondent’s counsel moved to 
dismiss the libel as against the mate in order to introduce him 
as a witness in favor of the master, on the ground, that, on the 
libellant’s own showing there was no sufficient evidence to charge 
him as a trespasser. It was opposed on the ground that, by the 
common law, he who assists another to commit a trespass, is held 
as a joint trespasser. But this case is governed not by the rules 
of the common but of the marine law. By the maritime law 
the captain has all the authority of command on board the ves- 
sel, and the inferior officers, as well as the common seamen are 
bound to obey his orders. It is not however intended to be 
said that they are bound to obey all his orders, whether lawful or 
not. In the case put at the bar, if the captain was proceeding 
to inflict, in a cruel and ferocious spirit, a punishment of extraor- 
dinary severity, obviously not necessary for the preservation of 
subordination and discipline in the crew, and loss of life or other 
serious injury should ensue, no doubt the mate or any of the 
crew who should aid in such excesses, though in obedience to 
the captain’s orders, might render himself jointly responsible for 
the consequences. The present, however, is not such a case. 
And in order to render the mate civilly responsible with the cap- 
tain for damage, when he is acting under the immediate orders 
of his superior, there must be such a manifest and gross excess 
of punishment, such marks of cruelty and passion, that every 
cool and impartial by-stander would cry out on the injustice and 
cruelty of the punishment. In putting on the irons the mate 
acted only in obedience to the express orders of the captain, 
and to have justified his refusal to obey, the case must have 
been one of manifest and gross oppression. Disobe- 
dience is held by the maritime law as an offence of the grav- 
est and most dangerous character. ‘The nature of the service 
and the character of those employed in it, renders it necessary, 
for the safety of the property and lives committed to the uncer- 
tainties of a dangerous and treacherous element, exposed to 
risks requiring in many cases extraordinary promptitude of de- 
cision and action, that the captain should be entrusted with a 
large measure of discretionary authority. The hazards encoun- 
tered are often of such a nature as do not admit of being met 
by the slow process of deliberation. If the captain was bound 
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to consult his crew or even his inferior officers in emergencies, 
the mischief would be accomplished before the debate was 
brought to a close, and the ship, with the crew, would be irre- 
trievably lost before the opinions could be collected on the best 
mode of warding off the danger. 

The necessities of the service require a promptness of action 
in emergencies that excludes the possibility of acting under the 
deliberative direction of several minds, and the law, therefore, 
finding it necessary to invest the captain with a dictatorship to 
meet emergencies, to preserve uniformity of government, very 
properly gives him the entire authority of command in all cases ; 
but it enjoins on him the moderate and prudent use of his au- 
thority, and holds him strictly responsible for the abuse of his high 
powers. In some instances the old sea laws require him, before 
acting, to consult with his officers, as in the case of jettison ren- 
dered necessary by stress of weather, and by the French Or- 
donnance he is required to take the advice of his mate and pilot 
before inflicting punishment on any of his men, but with the ex- 
ception of particular cases specially taken out of the general 
rule, the whole authority of command is invested in the captain ; 
and these exceptions have never been understood to be incorpor- 
ated into the maritime law of this country. ‘The circumstances 
of this case are not such asin my judgment to justify the mate 
in a refusal to obey the orders of the captain, and the libel, as 
against him, is therefore dismissed. 

The captain’s case stands on different ground from that of 
the mate. Though the mate might not be justified in refusing 
to obey the captain when he ordered him to bring and put on 
the irons, the captain himself, in proceeding to inflict the pun- 
ishment, did it under his responsibility to the laws of his country. 

By the common as well as the marine law, the master has 
authority over the mariners on board his vessel, and they are 
bound to obey all his lawful commands. In cases of dis- 
orderly and disobedient conduct, he mav lawfully correct 
them in a moderate and reasonable manner; and this rule of 
temperance and moderation in punishment must necessarily de- 
pend on the particular circumstances of each case. The ur- 
gency of the occasion, the temper and conduct of the culpable 
party, the dispositions, state of discipline and habits of obedience 
of the crew, all are elements of the case, and may go to justify 
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a greater or less degree of severity in the punishment. The 
object of granting the authority to the master is to enable him 
to maintain his command and to preserve discipline and subor- 
dination on board his vessel; and to do this he must have the 
power to enforce habits of dbedience and a respectful demeanor 
of the crew towards himself. 

As the law, in giving the rule, is unavoidably restricted to gene- 
ral and comprehensive terms, allowing a great latitude of discre- 
tion in its application to individual cases, it may be worth the 
while to enter into some detail to show how this subject of mar- 
itime police has been viewed by the old sea ordinances and by 
the text writers on maritime law, to see in what terms the rule 
itself is announced, and what is the general spirit and tone of 
the most enlightened jurisprudence with respect to its applica- 
tion in practice. The similarity of occupation and circumstances 
in life, has produced a great resemblance of manners and habits 
among seamen in all maritime countries. 

It has been remarked that the framers of the ancient marine 
laws seem studiously to have avoided the mention of this power 
of the master to inflict punishment on hismen! ‘The mariner,’ 
says the Consulate of the Sea, ‘ ought to be patient towards the 
master ; if he reproaches him with foul language and offers him 
violence, he should fly to the prow and put himself in the chains, 
and if the captain follows him, he ought to retreat to the other 
side, and then if the captain pursues him, to call witnesses of 
the fact and defend himself; because the captain ought not to 
pass the chains.’—Consulat de la Mer, 416. In the preceding 
chapter of this code, it is provided that if a mariner seeks a 
quarrel with the master, he shall forfeit half his wages and half of 
the goods that he has on board, and be discharged ; that if he lifts 
his hand against the captain, all the other seamen shall unite to 
secure and confine him, and shall deliver him to the seignieurie 
to be punished ; and thatif he strikes the master he is a perjured 
traitor, shall be confined and forfeit all that he has.— id. 413, 414, 
415. By the laws of Oleron, it is provided that if any mariner 
give another the lie, he shall forfeit four deniers, and if the mas- 
ter give a mariner the lie, he shall forfeit eight ; that if the mas- 
ter strike a mariner he ought to bear the first blow, be it with 
the fist or open hand, but if the master strike more than one, 
the mariner may defend himself. If a difference happens be- 
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it is his duty to secure the offenders and deliver them over to 
the laws. Valin, in his commentary on this article, says, ‘ that 
the greatest abuse is not in a failure to denounce these higher 
offences, but it is in the license which captains allow themselves 
to maltreat, with or without cause, such of their ‘men as have 
been guilty of what they consider offences. Some have pro- 
ceeded even to such a degree of brutality as to knock down 
these poor wretches, who, on their return, most commonly dare 
not enter a complaint, because it has happened that some, for 
having done it, have been sent to prison by the commissaries of 
the marine.’ Such abuses, says he, ‘ will not fail to be multi- 
plied if the power of the tribunals is so little felt as to leave the 
police of ships to a purely arbitrary discretion.’ Valin, vol. 1, 
p- 448. 

Abbott, in his Law of Shipping, 136-7, after stating that the 
seamen are bound to obey the commands of the captain in all 
lawful matters, says, that ‘ in case of disobedience or disorder- 
ly conduct, he may lawfully correct them in a reasonable man- 
ner, his authority in this respect being analogous to that of a pa- 
rent over his child or a master over his apprentice or scholar. 
But it behoves the master in the exercise of it to be very care- 
ful and not make his parental power the pretext for cruelty and 
oppression.’ After quoting the French Ordonnance which re- 
quires the captain to take the advice of his under officers before 
he proceedes to punish, he adds, that ‘ such consent is not re- 
quired by the laws of England ; nevertheless, the master should, 
except in cases requiring his immediate interposition, take the 
advice of the persons next below him in authority, as well to 
prevent the operation of passion in his own breast, as to secure 
witnesses to the propriety of his conduct. For the master may 
be called upon by an action at law, on his return to his country, 
to answer to a mariner who has been beaten or imprisoned by 
him or by his order in the course of the voyage, and for his jus- 
tification he should be able to show not only that there was 
sufficient cause for chastisement, but that the chastisement was 
in itself reasonable and moderate ; otherwise, the mariner may 
recover damages proportionate to the injury received.’ The 
law, as it is here laid down by Abbott, has been recognised in 
a variety of decisions by the courts of this country. Note to 
the last edition of Abbott, p. 137. 
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I have referred to the ancient maritime ordinances and to 
authors of established reputation in foreign maritime law, not 
because they are of binding authority in our courts, but because 
they serve to illustrate our own law by throwing over it the light 
of an enlightened foreign jurisprudence, because the general 
rules of maritime police on board merchant vessels have a 
great similarity among all maritime nations, and because the 
customs and usages of the sea constitute the general substratum 
of our own maritime police ; but more particularly to shew the 
impression which the common practice of masters, the common 
habits of maritime persons, the ordinary current of experience 
of the sea service have made on the minds of those who are 
most familiar with the spirit of the marine law and most con- 
versant with the habits and usages of masters and seamen. 
The result is not such as should encourage masters to resort, 
on trifling or common occasions, to their highest authority, an 
authority which the law only entrusts to them from necessity, 
and over the abuses of which it will watch with a prudent jeal- 
ousy. 

But though the law does not encourage the master in hasty 
and harsh measures, though it enjoins upon him calmness and 
moderation in his deportment towards seamen, it justifies, in 
proper cases, moderate correction. ‘The simple and somewhat 
rude character of seamen, partaking in a measure of the violent 
and tempestuous nature of the element on which they spend 
their lives, renders a prompt and energetic government indis- 
pensably necessary to good discipline. There is good sense in 
the remark of one of the latest and most valuable French wri- 
ters on maritime law on this subject. ‘ A seaman, says he, will 
never be a good mariner unless he is governed with rigor. It 
is impossible to hasten a manceuvre if the command may not be 
accompanied with coercive means. Here neither gentleness 
nor politeness are in place, the punishment of the moment is 
necessary to quicken the caviller and the lazy; if tardy it will 
not accomplish the work nor ward off the danger.’ Cours de 
Droit Maritime. 1 vol. 374. 

When it is apparent that punishment has been merited, 1 
have never been in the habit of attempting to adjust very accu- 
rately the balance between the magnitude of the fault and the 
quantum of punishment. Unless unusual or unlawful instruments 











1832.] Authority of the Master over Seamen. 79 


have been used, or there have appeared clear and unequivocal 
marks of passion on the part of the captain, or the punishment 
has been manifestly excessive and disproportionate to the fault, 
I have not thought myself justified in giving damages. But in 
the present case I can see no evidence of a fault that deserved 
corporal chastisement. ‘There was something said on deck of 
the libellant’s wetting the captain in the boat. But it was in 
proof that there was a fresh wind that evening, that the libellant 
held the weather oar, and all know, that under such circum- 
stances the spray, without any culpable negligence of the oars- 
man, may sometimes be blown on a person in the stern of the 
boat. With respect to his turning the blade of his oar aft instead 
of forward, the reason was given for it by the witness, but even 
if the reason did not exist, it was not surely a fault that merited 
such severity of punishment. ‘The scuffle that took place in the 
boat was so imperfectly seen by the witnesses, and that only at 
its close, that from the evidence little more is learnt with cer- 
tainty about it, than that it commenced with a blow given by the 
captain. If, says Judge Peters, the captain commences a 
dispute with illegal conduct, or in an improper manner, he risks 
the consequences. 1 Peters’ Ad. Rep. 175. No one can doubt 
that the assault on the libellant in the boat, in the night time, 
was, under the circumstances, improper. If punishment was 
merited, that was neither the time nor place to administer it. 
When the captain came on deck, can any one question the gross 
impropriety of his placing himself at the head of the steps to 
encounter Butler as he came up, of his taking this opportunity 
to administer correction? As little can he be justified in pursuing 
him and putting him in irons, and in beating him with a rope in 
an excess of passion while he was manacled. Except when he 
was in the boat I see not the slightest evidence of Butler’s offering . 
any resistance to the captain, not the least proof of a mutinous 
nor disobedient temper ; nor doesit appear that he had exposed 
himself to any particular censure at any other time during the 
voyage, except that he was not so able and active a seaman as 
some of the others of the crew. 
I decree forty dollars damages, with costs. 
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ART. IX.—IMPROVEMENTS IN PLEADING. 


The Second and Third Reports made by the Commissioners 
appointed to inquire into the Practice and Proceedings of 
the Superior Courts of Common Law in England. 


Tne zeal and activity with which the reform in the law has been 
conducted in England within the last few years, present a strong 
contrast to the indifference with which the subject had for a long 
time previously been regarded in that country by the great body, 
both of the profession and the public. ‘Till recently the lawyers, 
with very few exceptions, appeared to feel themselves bound, on 
all occasions, to stand forward in defence of the system under 
which they had been brought up. But now they are among the 
most busy in examining the law, pointing out its defects, and sug- 
gesting remedies. Many works, with this object, some of them 
of great merit, have been published within three or four years. 

One of the most important measures in effecting legal reform, 
has been the appointment of several boards of commissioners 
upon different branches of the law. In addition to the commis- 
sion named at the head of our article, are the Real Property, 
the Chancery, the Lancaster, and the Ecclesiastical Commis- 
sions, and perhaps others. Some, if not all of these Commis- 
sions have made elaborate reports, in which the subjects refer- 
red to them have been considered in detail, and a great variety 
of improvements suggested, many of them of great practical 
value. In pursuance of these suggestions a number of statutes 
have been passed, which will undoubtedly be followed by others. 
A variety of new rules of court have also been adopted to carry 
the great work of reform into effect. Whatever defects may 
be found in any of these statutes or rules of court, they have at 
least the advantage of having been drawn up after a general and 
thorough survey of the subjects to which they relate. If they 
should prove fruitless in practice, it will not arise from ignorance 
or inattention in those who devised them. 

The mode in which an extensive legal reform has been at- 
tempted in England, is the only one which affords a reasonable 
prospect of success. In order to bring forward, in a form suit- 
able for legislation, measures which require an accurate know- 
ledge of the principles in any branch of law, it is absolutely 
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necessary that they should first be matured by persons who are 
skilled in the particular subject. ‘This is now fully understood 
in England. ‘The commissioners have, we believe, in all cases, 
been gentlemen of great legal learning and experience, and well 
versed in the branches of the science on which they were ex- 
pected to report. 

The reports before us appear to be very carefully prepared, 
and exhibit throughout an intimate knowledge of the subjects 
discussed. They contain many judicious remarks upon the 
defects in the present rules of pleading and practice in Eng- 
land, and point out specific remedies. ‘The proposed changes 
appear, in most cases, likely to be beneficial, and the inconven- 
iences which might result from them are guarded against with 
the most vigilant circumspection. 

As our readers generally will probably not see these Reports, 
we shall make a few extracts from them upon topics which will 
be most interesting in this country. Many of the changes pro- 
posed in the Reports indeed are quite as much needed in most 
of our States as in England. 

It is not our intention, however, to enter into a general exam- 
ination of these reports. We shall attempt only to give an 
account of some parts of them relating to pleading. 

The system of pleading in use in England and this country 
has always excited the highest admiration among those to whom 
its principles were familiar. As an instrument for presenting the 
precise question of law or fact in controversy between two par- 
ties, to the view of the court, separated from every thing imma- 
terial or undisputed, it is in many cases nearly perfect, and 
well deserving the praises which have been bestowed upon it. 
On the other hand, it is not to be denied, that the system 
abounds in needless subtleties, that it is encumbered with ver- 
bosity and tautology, and that it punishes slight faults in pleading 
with unnecessary severity. ‘These evils, which are no neces- 
sary incidents of the system, have made some persons desirous 
of abolishing all forms of action and all special pleading, —a 
measure which would introduce far greater inconveniences than 
those which it aims to remedy. 

The Commissioners express themselves in favor of retaining 
the forms of action now in ordinary use. 

* An opinion is entertained by some persons that all distinctions 








82 Improvements in Pleading. [Jan. 


as to Form of Action should be abolished, and that the plaintiff 
should be allowed to state the circumstances of his claim or com- 
plaint, in ordinary language, free from all restraint of technical 
method ; and there are others, who, without rejecting forms of 
action altogether, think that those which are now established should 
be resolved into more convenient and simpler divisions. We can- 
not, however, persuade ourselves, that with respect to the forms 
now in common use, any considerable change would be expedient, 
with the exception only of the new shape which in our Second 
Report we have proposed to give to the Action of Ejectment. It 
is not that we are insensible to certain imperfections and inconven- 
iences incident to these forms, for we feel that their classification 
is arbitrary and otherwise defective. But in this, as in so many 
other cases, we are presented with a choice of difficulties. To 
those who have observed the inconveniences which, in other sys- 
tems of judicature, are found to flow from the want of fixed forms 
of action, it will scarcely be doubtful that they are an invention of 
real merit and importance. ‘They tend most materially to secure 
that certainty in the right of action itself, which is one of the chief 
objects of jurisprudence ; they form a valuable check to vagueness 
and prolixity of statement ; and in this and other respects they are 
essential to the convenient application of the rules of pleading.’ 

Though the Commissioners thus express themselves in favor 
of retaining the settled forms of action, they recommend that 
obsolete actions shall be discontinued. They propose to abolish 
the actions of Account, Annuity, and Deceit, as well as most 
real actions, and some others, as falling in this class; and to 
retain only the following, viz. ‘ Covenant, Debt, Detinue, Dower, 
Ejectment, (under the new denomination of Plea of Land,) 
Mandamus, Prohibition, Quare Impedit, Replevin, Scire Fa- 
cias, Trespass, and Trespass on the Case, (including Assumpsit 
and 'Trover.)’ 

In the second report it is proposed ‘that several counts or 
breaches shall not be allowed, unless a several cause of action 
is intended to be established in respect of each; nor shall sev- 
eral pleas or avowries be allowed, unless a several ground of 
defence is intended to be established in respect of each.’ 

Two reasons have probably contributed in England to intro- 
duce a number of counts for one cause of action, and a number 
of pleas for one ground of defence. The first, and according to 
the commissioners, the principal reason, is the state of the law 
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in regard to variance. ‘ At the trial of the cause, a material 
variance between the allegation in the pleading, and the state of 
facts proved, is a fatal objection, and decides the suit in favor of 
the objecting party ; and a variance is often considered in this 
technical sense, as material, though to common sense it may 
appear to be very trifling, and though it may be wholly irrelevant 
to the merits of the case. 

‘Thus in an action for a false charge of felony, where the de- 
claration stated that the defendant went before Richard Caven- 
dish, Baron Waterpark of Waterfork, a justice of the peace, 
and falsely charged the plaintiff with the felony, and it appear- 
ed in evidence that the charge was made before Richard Cav- 
endish, Baron Waterpark of Waterpark, this variance was con- 
sidered as fatal, and the plaintiff was nonsuited. So in a case 
where the plaintiff brought his action on the warranty of a 
horse, stating the warranty to be that the horse was sound, and 
it appeared upon the proof that the warranty was that the horse 
was sound except for a kick on one of its legs, this was also held 
to be a ground of nonsuit, though the unsoundness which was 
proved, and for which the action was brought, had no relation 
to the leg. In another case, where the plaintiff brought his 
action on a contract to deliver goods, though he took the pre- 
caution of stating it in two different ways; viz. in one count, 
as a contract to deliver within fourteen days, and in another, as 
a contract to deliver on the arrival of a certain ship, yet he was 
nonsuited, because at the trial it was proved to be a contract in 
the alternative ; viz. to deliver within fourteen days, or on the 
arrival of the ship; and he had no count stating it in the alter- 
native. ‘The cause of action, however, was the non-delivery of 
the goods after the expiration of the fourteen days, and also 
after the arrival of the vessel, so that the variance was wholly 
immaterial to the real merits of the case. This kind of objec- 
tion is naturally looked out for by a party whose case has no 
foundation on the merits, and is consequently-of very frequent 
occurrence ;_ so that notwithstanding the protection from it, af- 
forded (as will presently be explained,) by the use of several 
counts and pleas, it is one of the most frequent sources of mis- 
carriage in the suit.’ 

The other reason given by the commissioners, for the multi- 
plication of counts and pleas, is ‘the increased remuneration 
which the pleader or attorney obtains by lengthening the draft.’ 
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In places, like Massachusetts, where the lawyer who prepares 
the pleadings is entitled to no additional costs on account of 
their length, this last reason can have no operation. ‘The con- 
sequence is that counts and pleas are usually shorter and much 
less numerous than they appear to be in England. 

In order to make the proposed limitation in the counts and 
subsequent pleadings, a change in the law of variance is indis- 
pensable. ‘The commissioners therefore have proposed some 
great changes in this branch of the law. The following are 
their proposals, which, however, hardly do justice to the com- 
missioners, unaccompanied by the arguments in support of them. 
They propose as follows :— 

‘That where in pleading, any allegation occurs that varies in 
some particular or particulars from the true state of fact, and 
the variance is material, and not such as is properly pleadable in 
abatement, it shall be competent to the opposite party to show 
the same, by a pleading to be called a plea, replication, &c. 
upon variance. 

‘That the form of the plea, &c. upon variance shall be as 
follows: ‘* That the party pleading made no such promise or 
spoke no such words, or that there is no such custom, Ne. as in 
the declaration, &c. supposed, except as hereinafter mentioned,” 
viz. &c. (setting forth the promise or words or customs, &c. 
confessed ;) and proceeding (unless the variance be in itself 
sufficient to destroy the right of action or defence) to allege 
some additional matter or matters, which, together with such 
variance, shall be sufficient to destroy the right of action or 
defence. 

‘ That it shall be no objection to a plea, &c. upon variance, 
that the matters therein alleged for variance tend to show the 
allegation untrue in its entire sense and tenor, and not in some 
particular or particulars only. 

‘ That in a pleading upon variance there shall be no addition 
of any traverse, nor shall any averment in the nature of que est 
eadem be required ; nevertheless the insertion of such averment 
shall not be cause of demurrer. 

‘That only one plea, replication, or subsequent pleading upon 
variance shall be allowed; nor shall the same be pleaded in 
conjunction with any other pleading. 

‘ That it shall be competent to the party making the original 
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allegation, to demur to the plea, &c. upon variance, on the 
ground that the same is not apparently sufficient to destroy the 
right of action or defence, or to take issue thereon by maintain- 
ing his own original allegation, or to plead over by tendering 
issue on the additional allegation, (if any) contained in the plea, 
&c. upon variance; and such pleading over shall not in any 
case be deemed a departure. 

‘ That in answering a plea, &c. upon variance, the pleader 
shall not in any case new assign, and that if he does not take 
issue on the variance, he shall be taken to admit, for the pur- 
pose of the existing suit, but no other, that the variance is truly 
alleged. 

‘ That upon a plea or subsequent pleading upon variance, the 
opposite party shall be allowed to amend as of course, and that 
the costs of such amendment shall be costs in the cause, and 
that if an amendment be made thereon, adopting the allegation 
in the pleading upon variance, it shall not be lawful to plead 
another plea upon variance in answer to such amended allega- 
tion, nor to deny the allegation so adopted. 

‘That where upon the trial of any issue, a variance shall 
occur between the allegation and the matter proved, and such 
as in itself is sufficient to destroy the right of action or defence 
of the party making the allegation, a verdict or nonsuit shall pass 
against the party. 

‘ That where there has been a plea, &c. upon variance, and 
the opposite party has taken issue thereon by maintaining his 
original allegation, and upon the trial the matter proved is con- 
formable to the allegation of the plea upon variance, or suffi- 
ciently covered by the same, a verdict or nonsuit shall pass 
against the party making the original allegation; otherwise it 
shall be sufficient for the party last aforesaid to prove his own 
allegation to any extent sufficient to maintain his action or de- 
fence ; and on so doing, though a new variance should appear, 
not corresponding with the allegation of either party, he shall be 
entitled to a verdict. 

‘That where upon the trial of any issue, a variance shall 
occur between the allegation and the matter proved, but not such 
as described in either of the two last rules, if it shall appear to 
the Judge, upon affidavit or otherwise, that such variance 
has misled the opposite party to his prejudice, in maintaining 

VOL. VII.—NO. XIII. 11 
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his action or defence upon the merits, the Judge shall order the 
record to be withdrawn, and the incorrect pleading to be amend- 
ed upon such terms as to costs or otherwise, as shall appear 
most suitable to the justice of the case. 

‘ That when the record is ordered to be withdrawn, as afore- 
said, the defendant, if the record be withdrawn by the plaintiff, 
shall be entitled to judgment of non pros, unless the amend- 
ment be made within a time to be limited by the order, or such 
further time as the Court or a Judge shall direct. And the 
plaintiff, if the record be withdrawn by the defendant, shall be 
entitled to judgment as for want of plea, unless the amendment 
be made, within atime to be limited by the order, or such 
further time as may be granted in manner aforesaid; and 
in either case after amendment made, the opposite party shall be 
entitled to plead de novo. 

‘ That in all other cases a variance at the trial between the 
allegation and the matter proved, shall be no objection ; and the 
judge on application of either party, or of his own accord, may 
direct the jury to find the fact according to the evidence, and 
may direct such special finding to be endorsed upon the record ; 
or may direct an amendment instanter, and without payment of 
costs : Provided always, that where the allegation is found to 
be untrue, not in some particular or particulars only, but in its 
entire sense and tenor, this shall not be considered as a case of 
variance within any of the preceding rules, but a total failure of 
proof.’ 

The commissioners further propose, that though the plaintiff 
is to be confined to one count for one cause of action, he should 
still be allowed to join any number of counts for different causes 
of action ; that the defendant should also have the right of plead- 
ing several pleas founded on distinct grounds of defence, without 
any leave of court; that the plaintiff should have the right to 
several replications founded on several distinct matters of reply, 
without leave of court; and that the same right should be ex- 
tended to the subsequent pleadings. ‘The justice of extend- 
ing the right of double pleading beyond the plea, is now very 
general y admitted.’ 

Another general provision extending to all actions, is the pro- 


' For some remarks on this subject, see American Jurist, vol. v. p. 269. 
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posal ‘that several pleas may be pleaded together, or several 
replications or other pleadings, without objection in any case 
upon the ground of their apparent inconsistency, except in the 
case of a plea of tender, which shall not be pleaded together 
with any other plea to the same matter.’ 

A proposal is made by the commissioners to abolish the gen- 
eral issue in some cases, and restrain it in others. ‘This propo- 
sal is not without argument in its support. After a passage 
showing the benefits of special pleading, the report continues, 

‘ But where, instead of special pleading, the general issue is 
used, and under it the defendant is allowed to bring forward 
matters and avoidance, these benefits are lost. Consisting, as 
that plea does, of a mere summary denial of the case stated by 
the plaintiff, and giving no notice of any defensive allegation on 
which the defendant means to rely, it sends the whole case on 
either side, to trial, without distinguishing the fact from the law, 
and without defining the exact question or questions of fact to 
be tried. It not unfrequently, therefore, happens, that the par- 
ties are taken by surprise, and find themselves opposed by some 
unexpected matter of defence or reply, which, from the want of 
timely notice, they are not in due condition to resist. 

‘ But an effect of more common, and indeed almost invariable 
occurrence, is the unnecessary accumulation of proof, and con- 
sequently of expense; for as nothing is admitted upon the 
pleadings, each party is obliged to prepare himself, as far as it 
is practicable, with evidence upon all the different points which 
the nature of the action can by possibility make it incumbent 
upon him to establish, though many of them may turn out to be 
undisputed, and many of them may be such as his adversary, if 
compelled to plead specially, would have thought it undesirable 
to dispute. 

‘With respect to matters of law, the inconvenience experi- 
enced, though of a different kind, is not less remarkable ; for 
when points of Jaw arise upon the general issue, instead of being 
developed by way of demurrer, for adjudication by the full 
court in banc, they are of necessity left to the decision of the 
single Judge before whom the cause is tried ; and their decision, 
upon his sole authority, deprived as he generally is of the ad- 
vantage of any previous intimation of the matter to be argued, 
and unable to refer to books, is often found to be unsatisfactory 
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and inconclusive. It may even happen, (and that is not an un- 
frequent occurrence) that the controversy under this form of 
plea, turns entirely upon matter of law, there being no fact really 
in dispute ; and in that case the mode of decision by jury is not 
only defective, but misplaced, and the trial might have been 
spared altogether, if the parties had proceeded by the way of 
special pleading, and raised the question upon demurrer. 

‘ Another ill consequence attendant upon the general issue, is, 
that as the true point for decision has not been evolved in the 
pleading, it becomes the business of the Judge to extract it from 
the proofs and allegations before him, to sever correctly the law 
from the fact in the case, and again, the facts admitted, from 
those in controversy, and to present the latter in a distinct shape 
to the jury for their consideration ; an analysis which the rapid- 
ity and tumult of a trial at nisi prius renders extremely difficult, 
and which is often defectively conducted. 

‘ Of the state of things here explained, it is the natural effect 
that when the general issue is pleaded, the trial fails, in numer- 
ous instances, to accomplish the purposes of justice, or even to 
terminate the legal dispute, and is followed by the application 
of the defeated party to the full Court in bane, for a new trial. 
This proceeding involves the necessity of recapitulating, for the 
information of that Court, the whole of what passed vivd voce 
at nisi prius, of which there is no admissible report, except that 
of the presiding judge, upon whose alleged error in point of 
law, the application is most commonly founded. The motion 
for a new trial, is for this reason beset with peculiar difficulties ; 
the effect of which is, that it ultimately fails in many cases (as 
there is reason to apprehend) where in justice it ought to suc- 
ceed, and succeeds in many cases where there is in reality no 
sufficient ground for the application. It may be added, that 
even when successful it gives no redress beyond that of award- 
ing a new and expensive inquiry upon the matter of fact; and 
that with respect to the matters of law, of which it may involve 
the discussion, they are less distinctly and less satisfactorily de- 
cided upon the motion for a new trial, than when raised by special 
pleading, and so brought before the Court, in the first instance, 
by way of demurrer, for determination.’ 

The changes in pleading, proposed by the commissioners, in 
order to get rid of the general issue, are thus stated : 
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‘We propose, then, that non assumpsit, shall be no plea in 
actions of indebitatus assumpsit, or in any case of assumpsit 
where the promise would be sufficiently implied by law upon 
the facts stated in the declaration ; that in other cases it may 
be used, but no defence shall be admissible under it, except a 
denial of the promise itself in point of fact ; that in andebitatus 
assumpsit, the form of denial shall be as follows, viz. “ that the 
defendant denies the matter of fact whereby the said debt is 
supposed to accrue, and of this he puts himself upon the coun- 
try ;” and that under this plea, no defence shall be admissible, 
except a denial of the goods sold or money lent, &c. in point 
of fact; and that in every species of assumpsit all matters in 
confession and avoidance, including not only those by way of 
discharge, but those which show the transaction to be either 
void or voidable in point of law, shall be specially pleaded. 

‘In debt on specialty and covenant we propose, that where 
non est factum is pleaded, no defence shall be admissible under 
it, but the denial of the execution of such a deed in point of 
fact; that all other defences shall be specially pleaded, includ- 
ing matters which make the deed absolutely void, as well as 
those which make it voidable ; coverture, therefore, or lunacy, 
or erasure by the obligee, shall be specially pleaded as well as 
infancy or duress. 

‘In debt on simple contract we would recommend that nil 
debet should be no plea, but that the same form of denial should 
be used as already suggested for indebitatus assumpsit ; and 
that all defences in confession and avoidance should be specially 
pleaded, according to the same principles as in the former actions. 

‘In actions of trespass on the case ex delicto, we propose that 
not guilty shall be no plea; that all pleas in denial shall take 
issue specifically upon some particular matters of fact alleged 
in the declaration, and that all matters in confession and avoid- 
ance shall be specially pleaded ; that in trover, if the defendant 
pleads in denial, he shall deny either that the goods were the 
property of the plaintiff, or that the defendant converted them, 
and may plead these pleas either singly or together; and that 
under such denial he shall contest the matter of fact only ; and 
that matter tending to justify the conversion of the plaintiff's 
goods (as in the case of lien) shall be pleaded. 

‘In trespass we would leave the plea of not guilty upon its 
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present footing, subject, perhaps, to some partial alteration, on 
the expediency of which we have not been yet able fully to 
decide, and the discussion of which we beg leave to postpone 
till we arrive at the consideration of the proceedings in partic- 
ular actions. 

‘In replevin no alteration as to the effect of the plea of non 
cepit appears to be required, nor have we any to suggest with 
respect to the plea of ne disturba pas, in quare impedit.’ 

The distinction between Trespass and Trespass on the 
Case being sometimes very difficult to ascertain, the commis- 
sioners very justly think, that a mistake in this point ought not 
to be visited with great severity. The proposals which they 
make to regulate this subject are the following : 

‘ That if, upon the facts proved at the trial, it should appear 
that the plaintiff has a right of action of Trespass on the Case 
which has been improperly pursued in the form of ‘Trespass, or 
vice versd, this shall be no ground of nonsuit, or of verdict for 
the defendant, provided that the Judge shall think the cause of 
action proved substantially the same as that declared upon. 

‘ That if the Judge shall be of opinion that the defendant has 
been misled by the improper form of the action into the suppo- 
sition that a different transaction or occasion was intended as the 
subject of the suit, the plaintiff shall withdraw the record and 
amend his declaration, upon such terms as to costs as the Judge 
may think right. 

‘ That in any other case, such mistake between Trespass and 
Trespass on the Case, where the cause of action proved is 
substantially the same as that declared upon, shall be no objec- 
tion to the plaintiffs recovery ; but the Judge shall in all cases 
be empowered, on the application of either party or of his own 
accord, to direct the jury to find the fact specially according to 
the evidence ; and also to direct such special finding to be en- 
dorsed upon the record ; or (where the case permits, and renders 
it expedient) to order an amendment instanter to be made, 


without payment of costs. 
‘That where such mistake has occurred, and the Judge there- 


upon allows an amendment instanter, or an endorsement of a 
special finding of facts upon the record, the action shall be con- 
sidered, in reference to costs, as if it had been originally laid in 


the form appropriated to the case. 
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‘ That where it appears upon the record, that such mistake 
between Trespass and Trespass upon the Case has been com- 
mitted, the defendant shall not be allowed to object to it, except 
in the way of Special Demurrer ; and that if the objection be 
not so taken, the action shall be considered as if laid in the 
form by law properly applicable to the state of facts disclosed.’ 

As the law now stands, in actions on contracts the plaintiff is 
often subjected to great difficulties, from not being able to ascer- 
tain the persons who ought to be made defendants. If he joins 
any person who is not a party to the contract, it is ground ‘ for 
nonsuit or a verdict against the plaintiff; and if the objection ap- 
pears upon record, for writ of error or arrest of judgment.’ On 
the other hand, if the plaintiff omits to join any person who is a 
party to the contract, the action may be defeated by a plea in 
abatement. ‘These consequences to the plaintiff of a misjoinder 
or nonjoinder, which he seldom designs, and often has no means 
of avoiding, are too severe. The following are the proposed 
changes on these subjects. ‘The reasons for them are sufii- 
ciently obvious. 

‘ That in actions upon contract against several defendants, if 
it shall appear upon a special plea or upon evidence that any of 
the defendants was not party to the contract, it shall not affect 
the plaintiff’s right to a verdict or judgment against any other 
defendant ; but the party or parties so misjoined shall be acquit- 
ted, and shall be entitled to costs from the plaintiff, to be fully 
and properly apportioned by the taxing officer. 

‘That where in such actions the proof offered by the plaintiff 
in support of his case entirely fails to establish the liability of 
some particular defendant, the Judge shall direct his immediate 
acquittal, that he may be called, if necessary, as a witness for 
the other party or parties. 

‘'That in such action, if any defendant chooses to admit his 
own liability, it shall be competent to him to offer proof 
suppletory to the plaintiff’s, for the purpose of establishing the 
liability ef any other defendant. 

‘That in such actions, notwithstanding the acquittal of any 
defendant, a party or parties sued with him, if obliged to satisfy 
the whole demand, shall be entitled to bring an action against 
him for contribution, and to prove their joint liability. 

‘That the preceding regulations shall not prejudice any 
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right of set-off; but that it shall be competent to any one of the 
defendants to show by special plea that he is the party solely 
liable, and that the plaintiff is indebted to him in a sum which 
equals or exceeds what he owes to the plaintiff. 

‘That no Plea of Nonjoinder of a joint contractor shall be 
received, unless the party offering such plea shall, before or at 
the time of pleading, procure an appearance to be entered for 
the party or parties whose nonjoinder he objects. 

‘ That the plaintiff shall, upon such plea, be at liberty to amend 
his declaration, by inserting such party or parties therein; and 
that if issue be taken on the contract, and the plaintiff be unable 
(otherwise than by his own wilful neglect) to prove the person 
or persons so inserted, on amending the declaration, to have 
been party or parties to the contract, and he or they be there- 
upon acquitted, the costs of the defendant or defendants so 
acquitted shall be paid by the defendant or defendants who 
pleaded the nonjoinder. 

‘That to a Plea of Nonjoinder of a joint contractor, the 
plaintiff be allowed to reply, that the party whose omission is 
objected has become bankrupt, or has been discharged under the 
Insolvent Act.’ 

The commissioners propose that a misjoinder of different 
forms of action shall be ground for special demurrer only. ‘ The 
rules which respect the joinder of different forms of action, are 
generally thought to be unsatisfactory, and we concur in the 
opinion. In some cases the joinder is allowed, in others pro- 
hibited, without much regard either to actual fitness or to consist- 
encty; and this want of principle produces an unnecessary 
intricacy in the practical rules. The consequences of mistake 
are, besides, much too serious. Though a mere error in form, 
its effect is as fatal as a failure on the merits. Indeed, an ob- 
jection on the merits is often fatal to a particular count only in 
the declaration, but in the case of misjoinder, though each count 
may be perfect in itself, the whole declaration is vitiated and the 
whole action fails. This severity should be relaxed. ‘To allow 
the fault to pass with entire impunity, would be inexpedient ; 
for to permit a plaintiff to join, at his discretion, all the differ- 
ent forms of action, would tend to make the distinctions of form 
less accurately observed, and produce embarrassment in the 
administration of justice. But we think that a misjoinder of this 
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kind should be the subject of special demurrer only, upon which 
the plaintiff should have leave to amend, by striking out some of 
the counts upon payment of costs. This is the only point, how- 
ever, in which the law relating to this kind of misjoinder appears 
to us to require reform. The rules by which the propriety of 
the joinder is governed, however unsatisfactory in themselves, 
have been long established, and are now so well understood, 
that a miscarriage of the suit on this point is not frequent ; and 
though they tend, in some cases, to oblige a plaintiff to bring 
two actions where it would be more convenient to throw them 
into one, yet after due consideration of the actual amount of this 
inconvenience, and of the degree in which it is likely to be les- 
sened by such reforms as reduce office fees, and the general 
expense of litigation, it does not appear to be one of those evils 
which require our interference.’ 

Another proposal, contained in the third report, is that a lapse 
of twenty years shall be an absolute bar in actions on specialties 
or records. 

‘ With respect to bonds and other deeds, judgments and other 
matters of record, no statute of limitation exists. ‘There is con- 
sequently no lapse of time, however long, which can be pleaded 
as a bar to the right of action upon them. But where a bond 
has been given, or a judgment has been in existence, as much 
as twenty years, and no proof is given that interest has been 
paid, or the debt acknowledged within that period, nor any oth- 
er circumstance shown tending to rebut the supposition of pay- 
ment, it has been thought reasonable in practice, to establish the 
rule that payment must be presumed. Where, therefore, the 
bond or record is of that age, and no direct evidence can be 
given of payment, the course is nevertheless to plead that it has 
been paid, and to rely on the presumption. ‘This is, however, an 
inconvenient substitute for a positive limitation. ‘The shortest 
period for presumption not being fixed by any absolute rule of 
law, is subject to variation ; for in some cases less than twenty 
years has been held sufficient, where other circumstances exist- 
ed, however slight, to fortify the presumption. This uncer- 
tainty is objectionable, and it would be better that parties holding 
such securities should know precisely for what period they may 
forbear to enforce them, without affording any material ground 
for the presumption of payment.’ 

VOL. VII.—NO. XIII. 12 
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After some further suggestions in faver of a positive limita- 
tion, the report continues, — 

‘For these and other reasons, we think it right to recommend 
the establishment by statute of a positive bar ; and the period of 
twenty years seems that which is best adapted to the case, both 
because it is already recognised in practice, and because an 
analogy is thus preserved to the law of limitation in matters 
which concern the realty. Of course, any regulation on this 
subject should be accompanied with the proper savings as to 
persons under disability, and also with a proviso allowing the repli- 
cation of part payment or acknowledgment within twenty years. 
But conformably with the principle of the late act introduced 
by Lord Tenterden, 9 Geo. IV. c. 14, we think no acknowledg- 
ment except an acknowledgment in writing should suffice to 
avoid the statute.’ 

The effect of the death of a party to a suit upon an action 
pending is thus commented on by the commissioners, and a 
remedy suggested : 

‘The death of a sole plaintiff or defendant abates the suit, 
except in the cases provided for by the statutes 17 Car. II. c. 8, 
and 8 & 9 W. Ill. c. 11, sect. 6, 7. The former statute, in 
all kinds of action protects the suit from abatement and allows 
it to proceed to final judgment in the name of the original par- 
ties, if the death occurs between verdict and final judgment (so 
as such judgment be entered within two terms after the verdict ;) 
the latter statute directs, that if plaintiff or defendant die after 
interlocutory or before final judgment, (provided such action 
might originally have been prosecuted by or against the execu- 
tors of the party dying,) the action shall not abate, but a scire 
facias shall issue upon the interlocutory judgment. 

‘ We are of opinion that these provisions are not sufficiently 
extensive, and it would be expedient to protect the suit from 
abatement, by the death of a sole plaintiff or defendant, (pro- 
vided that the action might originally have been prosecuted by 
or against the executors of the party dying, and that it be re- 
sumed within a reasonable period,) although the cause should 
at the time of the death have proceeded only as far as issue 
joined. For much hardship now occasionally arises, from the 
necessity of recommencing the suit in consequence of a death, 
after the cause is at issue, and before trial. 
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‘With a view, then, to this object, we propose that in all ac- 
tions, if the plaintiff or defendant happen to die after issue 
joined and before verdict, or after interlocutory judgment and 
before final judgment, the action shall not abate by reason there- 
of, (except as hereafter mentioned,) if such action might have 
been originally maintained by or against the executors or ad- 
ministrators of the party dying ; but the executors or adminis- 
trators of the plaintiff, may within twelve months from the 
proving of the will of the defendant or grant of administration 
of his estate, sue out a scire facias against the defendant, his 
executors or administrators, to show cause why the suit should 
not proceed in the names of the parties between whom such 
scire facias is sued out; and upon the failure of the party to 
appear or to show sufficient cause aforesaid, the suit shall pro- 
ceed accordingly ; provided always, that if no scire facias be 
sued out within the periods above provided in the respective 
cases aforesaid, the suit shall be considered as abated at the end 
of such periods respectively. The case of the death occurring 
between verdict and final judgment not being affected by this 
provision, will of course remain upon its present footing.’ 

In Massachusetts a suit does not abate by the death of either 
party. ‘The executor or administrator of the party deceased 
has the right to come into court and prosecute or defend the 
suit to final judgment; and if he does not voluntarily appear, the 
other party can, by having him served with a notification, either 
compel his appearance or obtain judgment against him. <A 
similar provision is made in the case of the death of an executor 
or administrator, to admit or compel the appearance of the new 
representative of the original testator or intestate as a party to 
the suit. The remedy in Massachusetts seems to us much more 
thorough and complete than that brought forward by the com- 
missioners. 

‘The inconvenience of the present state of the law on the 
subject of misnomer,’ is considered in the third report. Asa 
remedy for this inconvenience it is proposed to abolish the plea 
of misnomer, and introduce some new regulations in its place. 

‘A mistake in the names of parties may occur either in the 
process or declaration, or both. When it occurs in the process, 
and when it has not been cured by the defendant’s appearance, 
it has been considered as ground for setting aside the proceed- 
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ings; and, in some cases, it entitles the defendant to maintain 
an action for false imprisonment. When it occurs in the decla- 
ration, the defendant is entitled, upon making affidavit of the 
fact, to plead it in abatement. The effect of this plea is, that 
if the plaintiff admits the misnomer, either the proceedings must 
be quashed, or the expense and delay of an amendment must 
be incurred ; while, on the other hand, if he thinks fit to take 
issue on the name, or to reply that the party is as well known 
by one denomination as the other, the verdict, if given in favor 
of the defendant, abates the suit, and throws its costs upon the 
plaintiff; and if given against the defendant, entitles the plaintiff 
to a peremptory judgment for the debt or damages, without any 
inquiry into the merits of the cause. 

‘We think it manifestly wrong to permit a formal issue to be 
thus joined upon a mere mistake of name, and to apply to it the 
expensive apparatus of a trial by jury, or to allow it under any 
form of proceeding to operate decisively on the cause. The 
injustice and inconvenience of such a course of practice are the 
greater, because the error is (generally speaking) one of the 
most probable occurrence, and most venial description ; and 
this remark applies more particularly to the frequent case of a 
misnomer of one of the parties of a mercantile house, whose 
name is not expressed in the firm, or of a defendant sued as ne- 
gociator of a mercantile instrument, whose person is unknown 
to the plaintiff, and who has used initials only in the signature 
of his christian name.’ 

‘ We propose that upon a Misnomer in the process, the de- 
fendant may appear (as he now may) in his right name, de- 
scribing himself to have been sued by the wrong one; that 
where, in default of his appearance, the plaintiff appears for 
him, the plaintiff shall be at liberty to enter such appearance in 
the right name, and declare accordingly ; and that the proceed- 
ings shall in no case be set aside for a mere misnomer in the 
process ; that where the defendant has been arrested by a pro- 
cess in a wrong name, but the affidavit to hold to bail gives the 
name correctly, the bail bond, in whatever name given, shall be 
available against the defendant by that name, and no action 
shall lie for false imprisonment ; that where the affidavit to hold 
to bail gives the name incorrectly, there shall be such remedy 
by action, and by application to have the bail bond cancelled, 
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as may now be given by law in such cases; and that where the 
action is founded on a bill of exchange or promissory note, 
signed, accepted, or endorsed by the defendant, the plaintiff shall 
be allowed in the affidavit to hold to bail, and in the process, 
to designate the defendant by such initial letters or abbrevia- 
tions of his name or names, as he has himself used in such sig- 
nature, acceptance, or endorsement. 

‘We also propose that a misnomer in the declaration shall be 
no ground for plea; but that for correction of the mistake the 
defendant shall be at liberty to make affidavit of the misnomer, 
and of his right name, and deliver such affidavit to the plaintiff 
within eight days after the delivery of the declaration, or the 
filing of the declaration and service of notice thereof. Upon 
this the plaintiff, without order or rule for the purpose, may de- 
liver an amended declaration, or, if he think fit to dispute the 
name given in the affidavit, or to insist that the party was 
known as well by one name as the other, he may suffer the 
time for pleading to run out, and then sign judgment for want 
of plea; which defendant on affidavit may move for a rule nist 
or take out a summons to set aside; and the Court or Judge 
will then determine the matter of fact upon affidavit. 

‘If the plaintiff deliver an amended declaration conformable 
to the notice, we propose that the costs incurred by the defend- 
ant in thus correcting the misnomer, shall, upon the general tax- 
ation of costs, be taxed against the plaintiff, whatever be the 
event of the cause ; but in bailable cases the bail shall not be 
discharged by such amendment of the declaration; and that in 
all cases the defendant shall have the same time to plead in 
abatement, or in bar, after delivery of the amended declaration, 
as remained at the time of delivering the affidavit. 

‘We propose, too, that where the action is founded on a bill 
of exchange or promissory note, signed, accepted, or endorsed 
by the defendant, the plaintiff shall be at liberty to designate 
the defendant in the declaration by such initial letters or abbre- 
viations of his name or names as he himself used in such signa- 
ture, acceptance, or endorsement, without being liable to demur- 
rer, or to such notice of misnomer as above suggested.’ 

The following remarks upon the subject of Set-off deserve at- 
tention : 

‘ The plea and notice of Set-off are given by statutes 2 Geo. 








98 Improvements in Pleading. [Jan. 


2, c. 22, and 8 Geo. 2, c. 24; and they are in the nature of 
across demand. ‘They are confined to debts, properly so call- 
ed, and cannot be used where the plaintiff’s or defendant’s de- 
mand is for uncertain damages. We have considered whether 
it would be advantageous to extend the right of set-off so as to 
make it applicable to all cases, whether the demands arise by 
reason of contracts or wrongs, and whether they be certain or 
uncertain in amount. ‘The proposition, that all matters in dis- 
pute between parties, of whatever nature, should be settled at 
once in one action, seems very plausible ; and it frequently oc- 
curs upon arbitrations, that a general inquiry into all matters in 
dispute, is entered into and conducted very beneficially to the 
parties. But we are persuaded that much confusion would 
arise from attempting to introduce such an extension of the plea 
of set-off, and that it is expedient to confine that plea strictly as 
now, to actions for debts, and to the setting off of debts. 

‘'The abolition of the general issue, recommended by us, 
will, of course, carry with it that of the notice of set-off; and, 
indeed, whether that plea be abolished or retained, we recom- 
mend that a set-off should always be pleaded, because that 
course of proceeding enables the plaintiff to make his proper 
reply to the set-off, on the record, and tends to bring the mat- 
ters in dispute to precise issues. We recommend further, that 
the defendant should be at liberty to add to his particulars of 
set-off, a notice, that he means to insist that his set-off exceeds 
the plaintiff’s demand, and that he claims to recover the sur- 
plus. Ifsuch notice be given, we propose, that the jury should 
find whether the set-off does exceed the plaintiff’s demand or 
not; and if it does, how much, and that the defendant should 
be entitled to judgment and execution for the excess. ‘This 
provision will sometimes make one action serve the purposes of 
two.’ 

We might easily multiply extracts from the Reports. But 
those which we have given are sufficient to show how extensive 
and thorough the examination of the commissioners has been, in 
regard to the subjects of their inquiries. 

In most, if not all of our States, the law upon pleading and 
practice requires a thorough revision. Much of the expense 
and delay to which suitors in our courts are exposed, may be 
fairly ascribed to defects in the rules upon these subjects. 
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These evils are felt by suitors, but their precise causes can only 
be ascertained by persons thoroughly versed in the science and 
practice of law. ‘The remedies attempted by legislation in this 
country have been too often guided by no scientific principles, and 
in consequence were either mere appliances for casual and un- 
frequent mischiefs, or violent and indiscriminate measures for de- 
stroying all regulations in any way connected with the subject of 
revision. We trust that the example of England will not be lost 
upon our country ; and that whenever any important alteration in 
the law of pleading and practice is attempted in any of our States, 
the subject will, in the first instance, be referred to persons whose 
learning, skill, and experience will enable them to understand 
the real defects of the existing system, and estimate the probable 
consequences of any changes which they may propose. 


ART. X.—MR. WEBSTER’S FORENSIC ARGUMENTS. 


Speeches and Forensic Arguments, by Danie. Wesster. 
Boston. Perkins & Marvin and Gray & Bowen. 


Men not only aspire to fame themselves, and wish that poster- 
ity, as well as their cotemporaries should know of their exist- 
ence, but are led by the same sentiment, so deeply pervading 
our nature, to desire that the name and reputation of any one 
who illumines his age, should be distinguished by some visible 
memorial that may remain hereafter. We regret that such a 
one should pass away with his times, and that his words which 
agitated multitudes and determined the course of events of 
mighty influence, should be blown away by the winds with the 
breath in which they were uttered. We wish to read, and that 
posterity should read, the spell by which men were enchanted. 
As the animated features are imperishably fixed upon the can- 
vass, so we would have the ‘thoughts that breathe and words 
that burn,’ of eloquence, in which the lineaments of the mind 
are characterized in living freshness, preserved and transmitted. 
Of those whose reign is in the minds of men; the intellectual 
monumentum «re perennius of their own thoughts, feelings, 


opinions, and principles, expressed in their own words, is the 
most appropriate memorial. 
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It is accordingly gratifying to all who have heard Mr. Web- 
ster, and to all who have heard of him—and who has not 
heard of him ?— that so considerable a number of his speech- 
es, addresses, and forensic arguments, have been reported. Be- 
sides their intrinsic merit, many of them derive a permanent in- 
terest from the solemnity of their occasions, or the magnitude 
of the subjects to which they relate. It cannot be presumed 
that each report does full justice to the speech or argument re- 
ported. Many of the ‘ winged words’ will escape the utmost 
vigilance and skill of the reporter, and, most of all, those evanes- 
cent felicities of expression and scintillations of thought, struck 
out in the heat of debate or argument, which, without being 
essential to the mere sense of the propositions, still contribute 
materially to the immediate effect. This is, however, the less 
to be regretted in discussions of great constitutional principles 
or doctrines of recondite law, where the positions, points de ap- 
pui of the argument, and the force, rather than the address 
or rhetorical display with which they are maintained, consti- 
tute the objects of interest; and these can hardly be unper- 
ceived or mistaken in Mr. Webster’s discourses, whose propo- 
sitions, illustrations, and inferences, even on the most abtruse 
and perplexed questions, are always presented with clearness. 
In discourses of less body of sense and strength of texture, the 
collocation of the words, turn of the periods, and garnishment 
supplied by taste and fancy, are more essential appendages, but 
Mr. Webster’s may appear in a dry abbreviated report, stripped 
of such ornaments as he may have chosen to intersperse, with- 
out being thereby shorn of their strength, or their more essen- 
tial, though not glaring, beauties. 

Undoubtedly much of the effect of the discourses of every 
public speaker depends upon delivery; the voice, utterance, 
look, and bearing, may be so fortunate, and the whole manner 
so felicitous, as to quite enchant an audience in a popular ad- 
dress, on subjects lying wholly at the surface. But in the 
rough encounters of the forum or deliberative assembly, though 
manner is necessary to give effect, and the finest things will be 
stifled by an inadequate delivery, still, the best manner can be 
no substitute for power and substance, when deep interests or 
great principles are in discussion. We often see in the Courts 
and Legislatures, that those persons who turn off the formal 
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parts of business with facility and something of eclat, and also 
those whose voice and manner do not second the powers of 
their minds, withdraw in silence when the elements of strife are 
in commotion and the tempest thickens, and only the powerful 
in action, as well as in mind, venture upon the scene, unless 
perhaps foolhardy presumption also comes forth, unconscious 
of the peril, and insensible to failure; for some men, like Mil- 
ton’s angels, cannot be mortally wounded, not because, like 
those, they are of etherial mould and all mind, but because 
they are material and without mind. Whatever may be a 
man’s mental endowments or acquirements, he must, in his 
public exhibitions, be limited, as to occasions and subjects, with- 
in the compass prescribed by his physical capabilities, and if he 
step beyond this, his action faulters, his efforts are checked, and 
the effect impaired or defeated. It will be perceived that we 
are speaking, not of the kind or style of delivery and action, but 
merely of the force and sufficiency. In this respect, it is obvi- 
ous to all who have heard Mr. Webster, that his delivery and 
action are not subject to faulter ; they always with alacrity and 
ready energy rise with the sentiment, however lofty, and ad- 
equately meet the crisis, however trying, accumulating in 
strength in proportion to the magnitude of the subject, and force 
of the resistance. Amidst the rush of opposing powers, the 
storm of the passions, and the clashing of interests, the resources 
of action always bear out those of his mind. ‘The aspect, tones of 
voice, and bearing, correspond to and enforce, without outstrip- 
ping or exaggerating, the sentiments and thoughts. His ordinary 
and least animated manner is perfectly natural, and most skil- 
fully balanced and adjusted, betraying no exertion, indicating, 
not the suspension, but the tranquillity of power, with never- 
sleeping vigilance and a present mind that perceives, without any 
effort, the tendency and bearing of whatever may influence the 
victory. 

No one more strikingly illustrates the obvious maxim, that to 
pursuade and move, the speaker must himself be persuaded and 
moved. Whatever may be the sentiment to be awakened, or 
the opinion to be inculcated, his tone, look, and whole manner 
indicate honest sincerity and conviction. It might be thought, 
at first, that every one could observe this rule, since men are 
very prone to believe in accordance with what they wish, and 
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from the very desire to inspire a sentiment, they excite it in 
themselves. But the depth of sentiment, and force of convic- 
tion, are vastly various in men, and the power of indicating 
either is no less so. The reputation of fairness and singleness 
of purpose, is a powerful auxiliary to the speaker, in this respect, 
and hence the rule of the old rhetoricians, that an orator must 
be a good man, that his reputation may not be an antagonist to 
his eloquence. But this aid is wholly adventitious, and the rule 
is as applicable to a hundred other pursuits as to public speak- 
ing. What comes more immediately in play, in the art, is the 
faculty, which must be born with a man, of at once dissipating 
all distrust, by so accosting the mind of the hearer, that he will 
yield his confidence, and instantly take the impression, that 
whatever the speaker utters, will, at least, be only what he him- 
self sincerely thinks and really feels. Having gained this ac- 
cess to the attention, all the speaker’s reputed intellectual su- 
periority, discretion, learning, and industry in investigation, in- 
stead of putting the court, jury or assembly on their guard 
against his conclusions, make them more ready to assent; for 
they are willing to admit his own authority in his favor. Every 
debater in deliberative assemblies and advocate in the courts, 
will sometimes encounter opinions too fixed, interests too strong, 
and passions too fierce or sullen, to be overcome by any 
reasons or motives, with whatever address and eloquence they 
may be enforced. But to parry or overcome them, is the fre- 
quent business of the advocate and deliberative orator ; and Mr. 
Webster possesses the talent, in an eminent and characteristic 
degree, of taking such a position in respect to the hearer’s 
mind, and so approaching it, as either to pass these barriers, or, 
to assail them with greatest effect. His talent in getting a fair 
hearing, is strikingly exemplified in those cases where the oppo- 
nent attempts to intercept the force of the argument by exciting 
some personal prejudice ; whose battery, in such case, is usually 
turned against himself. 

Some men strive to maintain the confidence of others by 
qualifying their opinions, reserve, caution in taking positions, 
and by shunning responsibility ; in which they may succeed, if 
they act a subordinate part, but if they are thrust into the van 
of affairs, such a course ends in bringing them to insignificance. 
To act a leading part in the forum or senate, one must take 
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positions decidedly, and either in a series of years, or in a 
series of topics in any one debate or argument, it will readily 
appear whether these are consistent and dependent, consti- 
tuting a chain, or are taken desultorily, without system or prin- 
ciple. A man may, in the course of his life, change his opin- 
ions, without forfeiting the confidence of others, and there are 
many cases in which he will show his superiority of mind by 
such change. Only those never change their opinions whose 
whole system, or rather compass, of thinking, is a mass of preju- 
dices, neither formed nor to be subverted, in their minds, by rea- 
soning. You may always know where to find such men, and so 
far they are objects of confidence. But they can act only a subor- 
dinate part in the turmoils and revolutions of affairs; and even in 
a particular profession, they will soon be left behind their times. 
But though a man may change his opinions, upon a particular 
subject, it is very material whether he, in so doing, is deter- 
mined by some general principles of acting and thinking. Now 
we doubt whether the various acts of any one, in the successive 
periods of life, who has acted so conspicuous and leading a part 
in such a variety of affairs, and taken his positions so decidedly, 
will show a more broad and consistent system of principles of 
thinking and acting, than those of Mr. Webster ; so that, whether 
as an advocate or debater, the authority of his reputation cor- 
roborates and is auxiliary to his manner, and confirms the con- 
fidence inspired by his sincerity and directness. 

He is also well entitled to the reputation which he has, of 
judging quickly and justly of the importance and proportional 
weight of reasons and topics. In this it is not easy to any one 
to be always right; for though, in making up his own mind, he 
might truly estimate the comparative weight of different consid- 
erations ; if the object is to influence others, the question 
is what will, in fact, not merely what ought to, influence 
them. We frequently witness the most glaring mistakes in this 
respect. Men of fair minds and generally of just and consist- 
ent thinking, will yet sometimes pass over important considera- 
tions, and dwell upon, and reiterate, and exhaust and re-exhaust 
those of slight weight. The faculty of sagaciously perceiving 
and promptly estimating the various grounds, and knowing when 
to quit, — when one’s own mind can no further satisfy itself, or 
when all the effect practicable has been produced upon others — 
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belongs only to a highly and fortunately endowed understanding. 
Mr. Webster certainly is not liable to overlook the considera- 
tions belonging to a subject, and he is remarkable for not over- 
straining and pushing them beyond their bearing, and never, we 
believe, weakens the effect by dwelling too long. 

No debater or advocate comes more directly and fairly to 
the points in issue, and none is more totally aloof from any wile, 
stratagem, manoeuvre, or evasion, and all the little tactics of 
narrowness and crookedness of mind, which pass under the 
odious name of cunning. If any think this a negative sort of 
merit as men and affairs go, we can only say we hope they 
have better reasons than we think they have for their favorable 
opinion of their contemporaries and the times. But though he 
is free from all these small tactics in the conduct of a contest, he 
will not, we believe, be considered as remarkably subject to be 
circumvented by them. They are indeed but trivial obstacles, 
that are brushed away, without effort, by the mere momentum 
of a strong mind moving in an honorable course. 

Of all the talents that can belong to a public speaker, there 
is perhaps none more dangerous to the possessor himself than 
that of sarcasm and ridicule ; since the temptation to abuse it is 
too apt to overcome a sense of respect and impair a man’s true 
dignity and authority. When the occasion fully justifies the use 
of these weapons, and no sympathy is excited for the party at- 
tacked, if they are successfully used, the effect is electrical, and 
the triumph brilliant. ‘The present Chancellor of England is 
preeminent for a truculent sarcasm, in some degree peculiar and 
characteristic, which he applies with so great skill as to secure 
him a license to use it. You have no compunction in surrender- 
ing to him the victim to be so cleverly excruciated, and his 
broad privilege, a sort of patent franchise of his own, seems to 
secure him from a loss of dignity by this discharge of the func- 
tions of what seems to be considered his proper office. The 
force with which the shaft is sped, and the fatal certainty of the 
aim, excite an admiration of the archer, that maintains our 
respect. But he pays a price for this privilege by extinguishing 
in himself the faculty of pathos and persuasion. One would as 
easily think of perusing a geometrical demonstration ia tears, 
as of being touched with compassion or any kind and tender 
feeling by a speech of Lord Brougham. Witness, for instance, 
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his husky obtestations in the conclusion of his speech on the 
reform bill. Mr. Canning’s speeches furnish the finest specimens 
of argumentative ridicule and classical burlesque. But the felici- 
ty of his talent seems never to have tempted him to use it wan- 
tonly, or deviate, in the slightest degree, from the subject of the 
debate, or purpose in view. Even with his guarded use of so 
dangerous weapons, he is said, however, to have impaired the 
confidence of his more plain and downright followers. And the 
attention of his hearers, generally, may have been diverted, in 
some degree, from his strength, by their admiration of his ex- 
ceeding beauty. The triumphant scorn and defiance of Lord 
Chatham, and the deliberate, imperious taunt of William Pitt, 
were less admirable, but more safe to themselves. 

Mr. Webster is not wanting in a talent for sarcasm, retort, and 
ridicule, and he readily commands a tone of scorn and defiance, 
that make the object of them breathe uneasily. But he is not, 
we believe, chargeable with an ungenerous use of these weapons, 
though he sometimes, perhaps, wields them with more force 
than he himself intends, or is sensible of. But he is not, at any 
rate, subject to be tempted beyond respect for himself and _ his 
audience, and his skill in this sort of encounter, makes the 
auditor, unless he is over-compassionate, not regret that there 
was an occasion for it. Such an occasion occurred in the battle 
in the Senate, in which Mr. Hayne, of South Carolina, so sorely 
suffered ; an occasion so inviting, and a provocation so glaring, 
as to give a certain propriety, and decorum, to the most excru- 
ciating retort. Mr. Webster intimates, in the introduction to 
his second speech on Mr. Foote’s resolution, that he is not un- 
conscious of some power in this species of combat. He says, 
I shall not allow myself, on this occasion, I hope on no occa- 
sion, to be betrayed into any loss of temper ; but if provoked, 
as I trust I never shall be, into crimination and recrimination, 
the honorable member may, perhaps, find, that, in that contest, 
there will be blows to take as well as blows to give ; that others 
can state comparisons as significant, at least, as his own, and that 
his impunity may, possibly, demand of him whatever powers of 
taunt and sarcasm he may possess. 1 commend him to a pru- 
dent husbandry of his resources.’ 

But though he disclaims the purpose of engaging in this bellum 
ad internecionem totis viribus, an instance of hostile pastime 
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occurs in an earlier part of the speech, which must have made 
the ranks of the enemy waver, and indeed Mr. Hayne did soon 
after cry out of a wound. That gentleman had, in an evil hour, 
in a vision of ‘joyful victory,’ and a tone of anticipated tri- 
umph, expressed impatient ardor to ‘return the fire.’ Mr. 
Webster, as might be expected, noted this in his memoranda, 
and remarked in his reply, — 


‘When this debate, sir, was to be resumed, on Thursday morn- 
ing, it so happened that it would have been convenient for me to 
be elsewhere. The honorable member, however, did not incline 
to put off the discussion to another day. He had a shot, he said, 
to return, and he wished to discharge it. That shot, sir, which it 
was kind thus to inform us was coming, that we might stand out of 
the way, or prepare ourselves to fall before it, and die with decency, 
has now been received. Under all advantages, and with expecta- 
tion awakened by the tone which preceded it, it has been discharg- 
ed, and has spent its force. It may become me to say no more 
of its effect, than that, if nobody is found, after all, either killed or 
wounded by it, it is not the first time, in the history of human 
affairs, that the vigor and success of the war have not quite come 
up to the lofty and sounding phrase of the manifesto.’ 


The following passage from the same speech is an admirable 
example of scorching ridicule, mingled with close argument : 


‘ And now, Mr. President, let me run the honorable gentleman’s 
doctrine a little into its practical application. Let us look at his 
probable modus operandi. If a thing can be done, an ingenious 
man can tell how it is to be done. Now, I wish to be informed 
how this state interference is to be put in practice, without 
violence, bloodshed and rebellion. We will take the existing case 
of the tariff law. South Carolina is said to have made up her 
opinion upon it. If we do not repeal it, (as we probably shall not,) 
she will then apply to the case the remedy of her doctrine. She 
will, we must suppose, pass a law of her legislature, declaring the 
several acts of Congress, usually called the tariff laws, null and 
void, so far as they respect South Carolina, or the citizens thereof. 
So far, all is a paper transaction, and easy enough. But the col- 
lector at Charleston, is collecting the duties imposed by these ta- 
riff laws— he, therefore must be stopped. The collector will seize 
the goods if the tariff duties are not paid. The state authorities 
will undertake their rescue: the marshal, with his posse, will come 
to the collector’s aid, and here the contest begins. The militia of 
the state will be called out to sustain the nullifying act. They 
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will march, sir, under a very gallant leader: for I believe the 
honorable member himself commands the militia of that part of 
the state. He will raise the NULLIFYING act on his standard, and 
spread it out as his banner! It will have a preamble, bearing, 
That the tariff laws are palpable, deliberate, and dangerous viola- 
tions of the constitution! He will proceed, with this banner flying, 
to the custom-house in Charleston : 
« All the while, 
Sonorous metal, blowing martial sounds.” 

Arrived at the custom-house, he will tell the collector that he must 
collect no more duties under any of the tariff laws. ‘This, he will 
be somewhat puzzled to say, by the way, with a grave counte- 
nance, considering what hand South Carolina, herself, had in 
that of 1816. But, sir, the collector would, probably, not desist, 
at his bidding. He would show him the law of Congress, the 
treasury instruction, and his own oath of office. He would say, 
he should perform his duty, come what come might. Here would 
ensue a pause: for they say that a certain stillness precedes the 
tempest. The trumpeter would hold his breath, awhile, and be- 
fore all this military array should fall on the custom-house, collec- 
tor, clerks, and all, it is very probable some of those composing it, 
would request of their gallant commander in-chief, to be informed 
a little upon the point of law; for they have, doubtless, a just 
respect for his opinions as a lawyer, as well as for his bravery as 
a soldier. ‘They know he has read Blackstone and the Constitu- 
tion, as well as Turenne and Vauban. They would ask him, 
therefore, something concerning their rights in this matter. They 
would inquire, whether it was not somewhat dangerous to resist a 
law of the United States. What would be the nature of their 
offence, they would wish to learn, if they, by military force and 
array, resisted the execution in Carolina of a law of the United 
States, and it should turn out, after all, that the law was constitu- 
tional? He would answer, of course, treason. No lawyer could 
give any other answer. John Fries, he would tell them, had learn- 
ed that, some years ago. How, then, they would ask, do you pro- 
pose to defend us? We are not afraid of bullets, but treason has 
a way of taking people off, that we do not much relish. How do 
you propose to defend us? ‘‘ Look at my floating banner,” he 
would reply ; “ see there the nullifying law!” Is it your opinion, 
gallant commander, they would then say, that if we should be 
indicted for treason, that same floating banner of your’s would 
make a good plea in bar? ‘“ South Carolina is a sovereign state,” 
he would reply. That is true—but would the judge admit our 
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plea? ‘ These tariff laws,” he would repeat, “are unconstitu- 
tional, palpably, deliberately, dangerously.” That all may be so; 
but if the tribunal should not happen to be of that opinion, shall 
we swing for it? We are ready to die for our country, but it is 
rather an awkward business, this dying without touching the 
ground! After all, that is a sort of hemp-tax, worse than any part 
of the tariff.’ 


These passages sufficiently exemplify Mr. Webster’s com- 
mand of those missiles, which not only wound and demolish by 
their force, but, at the same time, kindle a conflagration in 
the enemy’s fortress. He does not, however, use them inop- 
portunely or prodigally, his style being usually of a grave char- 
acter, which alone indeed would be suited to the subjects that 
seem to be most congenial to his habits of study and reflection, 
such as the broad and general principles of law and public pol- 
icy, which do not often admit of such attacks; nor does it fre- 
quently happen that the adventurous, or, as it usually proves, 
rash, boldness of his adversary, diverts him from the tenor of his 
way. It is an intellectual luxury to follow the luminous course 
of his mind in exploring and developing the deep principles 
which hold together the fabric of society, and he treats even the 
arbitrary conventional dogmas and technical perplexities of the 
law, in a way to excite interest, just as dry bones, being wrought 
into shape, and managed by a skilful hand, will become subjects 
of great interest to those who overlook and understand a game of 
chess. ‘The interest which Mr. Webster gives to unpromising 
subjects, is explained, in part, on the same principle, for it is 
owing, in no small degree, to a lucid expression and aptness of 
illustration, which bring the subject within the easy comprehen- 
sion of the auditor’s mind. So in following Mr. Webster in the 
investigation of a case involving multifarious, entangled, remote- 
ly connected facts, the mind is not bewildered in the intricacies 
of the case, but always perceives clearly the connexion of the 
circumstances, and their bearing upon the point in question, 
which is always kept distinctly in view. 

His speeches and arguments are not remarkably characterized 
by the seductive and persuasive style that imperceptibly steals 
upon the hearer’s favor. He usually asks no partiality, and 
attempts no prepossessing prefaces, and the auditor, being left 
free from all invocations and solicitations, feels himself to be at 
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entire liberty, and so is not the less disposed to acquiesce in 
positions which seem to be his own; but which being assumed, 
no choice is left him, his mind is driven to the conclusion per 
force, and he is not merely requested to make the inference, it 
is demanded of him. 

It has been remarked that Mr. Webster has, in giving a de- 
scription of eloquence in his eulogy on Mr. Adams, uncon- 
sciously delineated some of the characteristics of his own style 
of speaking. ‘The passage has reference to the supposed de- 
bates on the declaration of independence. 


‘The eloquence of Mr. Adams resembled his general character, 
and formed, indeed, a part of it. It was bold, manly, and ener- 
getic ; and such the crisis required. When public bodies are to 
be addressed on momentous occasions, when great interests are at 
stake, and strong passions excited, nothing is valuable, in speech, 
farther than it is connected with high intellectual and moral en- 
dowments. Clearness, force, and earnestness are the qualities 
which produce conviction. True eloquence, indeed, does not con- 
sist in speech. It cannot be brought from far. - Labor and learn- 
ing may toil for it, but they will toil in vain. Words and phrases 
may be marshalled in every way, but they cannot compass it. It 
must exist in the man, in the subject, and in the occasion. Af- 
fected passion, intense expression, the pomp of declamation, all 
may aspire after it— they cannot reach it. It comes, if it come 
at all, like the outbreaking of a fountain from the earth, or the burst- 
ing forth of volcanic fires with spontaneous, original, native force. 
The graces taught in the schools, the costly ornaments, and studied 
contrivances of speech, shock and disgust men, when their own 
lives, and the fate of their wives, their children, and their country, 
hang on the decision of the hour. Then words have lost their 
power, rhetoric is vain, and all elaborate oratory contemptible. 
Even genius itself then feels rebuked, and subdued, as in the 
presence of higher qualities. Then, patriotism is eloquent; then, 
self-devotion is eloquent. The clear conception, outrunning the 
deductions of logic, the high purpose, the firm resolve, the daunt- 
less spirit, speaking on the tongue, beaming from the eye, inform- 
ing every feature, and urging the whole man onward, right onward 
to his object—this, this is eloquence; or rather it is something 
greater and higher than all eloquence, it is action, noble, sublime, 
godlike action.’ 

Such are some of the characteristics of Mr. Webster’s elo- 


quence ; which is suited to the agitation of strong passions, the 
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discussion of great principles, and measures involving the na- 
tional destinies ; and he does not lavish it in attempts to mag- 
nify ordinary topics or occasions ; a fault to which public speak- 
ers, whose appearance makes a sensation, are too often tempted. 

In regard to language, Mr. Webster does not sedulously 
study harmony and proportion of periods, even in the most 
studied and finished of his productions. There is, in this re- 
spect, something of the prodigal indifference which we meet 
with in Sir Walter Scott, whose fulness and flow of thought do 
not need this auxiliary. Mr. Webster has a masterly power 
over language in the freedom and breadth of phrase, condensa- 
tion of sense, and force and expressiveness in the application 
of words. His massy simplicity is often beautiful. It is a 
great mistake to consider this plainness in treating of abstract 
and tangled subjects, as the spontaneous result of clear think- 
ing only. ‘The use of language is wholly an art, from the 
rudest articulation to the greatest skill and refinement in 
choosing and applying words so as to transmit, with accuracy 
and precision, the speaker’s sentiments and combinations of 
thought, to the minds of others, and is attainable only by labo- 
rious study and assiduous practice. Most persons can select 
phrases, and distribute pauses in harmonious periods, and the 
effect of well constructed paragraphs uttered by a melodious 
voice, with an easy, distinct articulation, upon an unthinking, 
or even upon a thinking, audience, is quite astonishing. This is 
however, but a transient excellence, that satisfies only the super- 
ficial. It is a higher and subtiler skill in language which 
clothes great conceptions in simple expressions, and presents 
ideas, remote and beyond the ordinary sphere of vision, as if 
seen through a magnifying medium, in the fresh and glowing 
colors of a picture. It pleases not merely for the instant, but 
fixes the attention, and offers beauties that we recur to again 
and again with delight. This is a kind of beauty which not 
unfrequently occurs in Mr. Webster’s style. When he speaks, 
this beauty of expression is apparent to the hearer, for his man- 
ner produces and exhibits it; but in reading even his most fin- 
ished productions, it is in some degree obscured by the want 
of symmetrical structure of sentences and paragraphs, and 
something of abruptness in the transitions; defects of style, 
which, being supplied, or atoned for by his manner, do not at 
all appear in the delivery. 
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In some parts of this volume the style ‘ soars with no middle 
flight.’ Of the numerous examples, we will quote only the 
commencement of the Plymouth address. It broke upon the 
audience, at the time of its delivery at the festival, like the 
flood of solemn harmony in one of Handel’s chorusses. 


‘Let us rejoice that we behold this day. Let us be thankful that 
we have lived to see the bright and happy breaking of the auspicious 
morn, which commences the third century of the history of New 
England. Auspicious indeed; bringing a happiness beyond the 
common allotment of Providence to men ; full of present joy, and 
gilding with bright beams the prospect of futurity, is the dawn that 
awakens us to the commemoration of the landing of the Pilgrims. 

‘ Living at an epoch which naturally marks the progress of the 
history of our native land, we have come hither to celebrate the 
great event with which that history commenced. Forever honored 
be this, the place of our fathers’ refuge ! Forever remembered the 
day which saw them, weary and distressed, broken in every thing 
but spirit, poor in all but faith and courage, at last secure from the 
dangers of wintry seas and impressing this shore with the first 
footsteps of civilized man! 

‘It is a noble faculty of our nature which enables us to connect 
our thoughts, our sympathies, and our happiness, with what is 
distant, in place or time; and, looking before and after, to hold 
communion at once with our ancestors and our posterity. Human 
and mortal although we are, we arenevertheless not mere insulated 
beings, without relation to the past or the future. Neither the 
point of time, nor the spot of earth, in which we physically live, 
bounds our rational and intellectual enjoyments. We live in the 
past by a knowledge of its history; and in the future by hope 
and anticipation. By ascending to an association with our ancestors ; 
by contemplating their example and studying their character ; by 
partaking their sentiments, and imbibing their spirit; by accom- 
panying them in their toils, by sympathizing in their sufferings, 
and rejoicing in their successes and their triumphs, we mingle our 
own existence with theirs, and seem to belong to their age. We 
become their contemporaries, live the lives which they lived, endure 
what they endured, and partake in the rewards which they enjoyed. 
And in like manner, by running along the line of future time, by 
contemplating the probable fortunes of those who are coming after 
us; by attempting something which may promote their happiness, 
and leave some not dishonorable memorial of ourselves for their 
regard, when we shall sleep with the fathers, we protract our own 
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earthly being, and seem to crowd whatever is future as well as 
all that is past, into the narrow compass of our earthly existence. 
As it is not 4 vain and false, but an exalted and religious imagina- 
tion, which leads us to raise our thoughts from the orb, which, 
amidst this universe of worlds, the Creator has given us to inhabit, 
and tosend them with something of the feeling which nature 
prompts, and teaches to be proper among children of the same 
Eternal Parent, to the contemplation of the myriads of fellow 
beings, with which his goodness has peopled the infinite of space ;— 
so neither is it false or vain to consider ourselves as interested and 
connected with our whole race, through all time; allied to our 
ancestors ; allied to our posterity ; closely compacted on all sides 
by others ; ourselves being but links in the great chain of being, 
which begins with the origin of our race, runs onward through its 
successive generations, binding together the past, the present, and 
the future, and terminating at last, with the consummation of all 
things earthly at the throne of God.’ 

Our object is to notice more particularly the forensic argu- 
ments contained in this volume, of which the first in order and 
in date, is that on the Dartmouth College question. ‘The facts 
were, shortly, that Doctor Wheelwright having partly obtained, 
from contributions by others, and partly himself contributed, 
funds for the foundation of a college, associated with himself, in 
1769, eleven others, in the trust of these funds, and a charter 
was that year granted to the twelve, under the name of ‘ Trus- 
tees of Dartmouth College ;) by whom and their successive 
associates, elected according to the provisions of the charter, 
the funds had been held and administered until 1816, when acts 
were passed by the legislature of New Hampshire, to improve 
and amend the charter, and one of the amendments was the 
adding of nine directors to the twelve provided by the original 
charter ; which was not assented to by the old board, and the 
twenty-one, or a majority of them, proceeding under the new 
charter, took possession of some property belonging to the insti- 
tution, for which the old board brought trover, and this raised 
the question of the rights of the two boards. The case was 
decided in favor of the new board in the Supreme Court of 
New Hampshire, and carried from that court to the Supreme 
Court of the United States, on the ground that the New Hamp- 
shire acts were within the prohibition of the constitution of the 
United States, as being in violation of the obligation of contracts, 
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and as being retroactive, or er post facto. ‘The question was 
one of great magnitude, namely, whether eleemosynary corpo- 
rations have indefeasible legal rights of property and franchise, 
subject only to the conditions and limitations provided by their 
charters, or hold those rights subject to the arbitrary will and 
disposition of the legislature, or, in other words, whether their 
rights rest upon the same foundations and are guarded by the 
same securities as those of individuals; and this depends upon 
the decision of the question whether they are to be considered 
public or private corporations. The rights, for instance, of an 
inhabitant of a county, town, or school district, and so the rights 
of public officers, as such, are, in general, subject to prospect- 
ive modification and control by the state legislature, as far as 
those rights arise directly from statutory and not constitutional 
provisions. If an eleemosynary corporation, such as that of a 
college, founded for the general benefit of the community, is to 
be considered a public one, like a town, then the inference is 
urged that it is equally liable to interference, modification, and 
contro], on the part of the legislature. ‘The decision of this 
question evidently draws ater it grave and wide-spreading con- 
sequences, in which social and economical institutions are 
deeply implicated. ‘The importance of the question could, 
therefore, hardly be overrated — a decision in one way would 
establish a main pillar in our social edifice; in the other, 
would sap its foundation. The question was not wholly new. 
It was well understood, if indeed it had been ever doubted, in 
England, that the franchises of a corporation, like that in ques- 
tion, stood upon the same grounds as individual rights, in regard 
to legislative interference and control. A number of decisions, 
both in the courts of some of the States, and in those of the 
United States, pointed in the same direction, but the precise 
question involved in this case, had not been directly and sol- 
emnly decided by the Supreme Court. It accordingly excited 
intense interest and expectation throughout the United States, 
not merely as determining the tenure of corporate franchises, 
but also as being one of the great experiments upon the practical 
operation of our political machinery. The case opened a wide 
range for investigation in the Roman, English, and American 
Law, whence to draw principles, analogies, and authorities, and 
this extensive field was scrutinizingly searched by Mr. Webster, 
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and rewarded his labor with a rich and abundant mass of mate- 
rials, which were wrought by him into a symmetrical, massy, 
and impregnable defence of the rights of eleemosynary corpo- 
rations. His argument is a demonstration, and seems to leave 
no room for exception, doubt, or improvement. 

He first takes the position that the New-Hampshire acts 
would be void, even if they had not come within any express 
prohibition of the constitution of that State or the United 
States. He does not take this view of the case as a ground 
for jurisdiction of the case, or for annulling the judgment of the 
State court, but merely for the purpose of showing the charac- 
ter of those acts. 

‘It is not too much to assert, that the legislature of New 
Hampshire would not have been competent to pass the acts in 
question, and to make them binding on the plaintiffs without their 
assent, even if there had been, in the constitution of New Hamp- 
shire, or of the United States, no special restriction on their power ; 
because these acts are not the exercise of a power properly legis- 
lative.’ Their object and effect is to take away, from one, rights, 
property, and franchises, and to grant them to another. This is 
not the exercise of a legislative power. To justify the taking 
away of vested rights, there must be a forfeiture ; to adjudge upon 
and declare which, is the proper province of the judiciary. At- 
tainder and confiscation are acts of sovereign power ; not acts of 
legislation. The British parliament, among other unlimited powers, 
claims that of altering and vacating charters; not as an act of 
ordinary legislation, but of uncontrolled authority. It is theoreti- 
cally omnipotent. Yet, in modern times, it has attempted the 
exercise of this power very rarely. In a celebrated instance, 
those who asserted this power in parliament, vindicated its exercise 
only in a case, in which it could be shown, Ist. That the charter 
in question was a charter of political power ; 2. That there was a 
great and overruling state necessity, justifying the violation of the 
charter. 3. That the charter had been abused, and justly forfeit- 
ed.?_ The bill affecting this charter did not pass. Its history is 
well known. The act which afterwards did pass, passed with the 
assent of the corporation. Even in the worst times this power of 
parliament to repeal and rescind charters, has not often been ex- 
ercised. The illegal proceedings in the reign of Charles II. were 


1 Calder et ux. v. Bull 3d Dallas 386. 
2 Annual Regr. 1784, p. 160.—Parlia. Regr. 1783.—Mr. Burke’s Speech 
on Mr. Fox’s E. I. Bill. Burke’s Works—2 Vol. p. 414. 417. 467. 468. 486. 
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under color of law. Judgments of forfeiture were obtained in the 
courts. Such was the case of the quo warranto against the city 
of London, and the proceedings by which the charter of Massa- 
chusetts was vacated. 

‘The legislature of New Hampshire has no more power over the 
rights of the plaintiffs than existed, somewhere, in some depart- 
ment of government, before the revolution. The British parlia- 
ment could not have annulled or revoked this grant as an act of 
ordinary legislation. If it had done it at all, it could only have 
been in virtue of that sovereign power, called omnipotent, which 
does not belong to any legislature in the United States. The 
legislature of New Hampshire has the same power over this char- 
ter, which belonged to the king, who granted it; and no more. 
By the law of England the power to create corporations is a part 
of the royal prerogative.! By the revolution, this power may be 
considered as having devolved on the legislature of the state, and 
it has accordingly been exercised by the legislature. But the 
king cannot abolish a corporation, or new model it, or alter its 
powers without its assent. This is the acknowledged and well 
known doctrine of the common law. ‘‘ Whatever might have been 
the notion in former times,” says lord Mansfield, “ it is most certain 
now, that the corporations of the universities are lay corporations ; 
and that the crown cannot take away from them any rights that 
have been formerly subsisting in them under old charters or pre- 
scriptive usage.”? After forfeiture duly found, the king may regrant 
the franchises ; but a grant of franchises already granted, and of 
which no forfeiture has been found, is void. 

‘Corporate franchises can only be forfeited by trial and judg- 
ment.* In case of a new charter or grant to an existing corpora- 
tion, it may accept or reject it as it pleases. It may accept such 
part of the grant as it chooses, and reject the rest.’ In the very 
nature of things, a charter cannot be forced upon any body. No 
one can be compelled to accept a grant ; and without acceptance, 
the grant is necessarily void.* It cannot be pretended that the 
legislature, as successor to the king in this part of his prerogative, 
has any power to revoke, vacate or alter this charter. If, there- 
fore, the legislature has not this power by any specific grant con- 
tained in the constitution; nor as included in its ordinary legislative 


' 1 Black. 472, 473. 2 2 Burr. 1656. 3 3T. R. 244. King v. Pasmore. 

* King v. Vice Chancellor of Cambridge, 3. Burr. 1656. 3 T. R. 540.— 
Lord Kenyon. 

5 Idem 1661, and King v. Pasmore, ubi supra. 

* Ellis v. Marshall, 2 Mass. Rep. 277. 1 Kyd on corporations. 65— 6. 
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powers ; nor by reason of its succession to the prerogatives of the 
crown in this particular; on what ground would the authority to 
pass these acts rest; even if there were no prohibitory clauses in 
the constitution and the bill of rights?’ 

One ground of the decision in New Hampshire, was, that 
the corporation was a public one. The bill of rights, in the 
constitution of that State, provides, that § no person shall be de- 
prived of his property, immunities or privileges, but by judg- 
ment of his peers, or the law of the land.’ If the rights of the 
corporation were property, immunities or privileges, they could 
not accordingly. be transferred to others, either wholly or partial- 
ly, by a mere legislative act, without its consent. The posi- 
tion that the old corporation was a private one, and, that its 
members, as such, have privileges and immunities, is very 
learnedly and strongly established in the argument, and the ne- 
cessary conclusion is, that, upon the principles of magna 
charta, incorporated into the constitution of New-Hampshire, 
they could not be taken away otherwise than by a judgment of 
a court. 

Another position in the decision of the Supreme Court of 
New Hampshire, was, that the use and benefit of the funds be- 
longed to the public as a general charity, and, therefore, the 
corporators had no property inthem. On this subject Mr. 
Webster says: 

‘It cannot be necessary to say much in refutation of the idea, 
that there cannot be a legal interest, or ownership, in any thing 
which does not yield a pecuniary profit ; as if the law regarded no 
rights but the rights of money, and of visible tangible property. 
Of what nature are all rights of suffrage ? No elector has a par- 
ticular personal interest ; but each has a legal right, to be exercised 
at his own discretion ; and it cannot be taken away from him. The 
exercise of this right directly and very materially affects the public ; 
much more so than the exercise of the privileges of a trustee of 
this college. Consequences of the utmost magnitude may some- 
times depend on the exercise of the right of suffrage by one or a 
few electors. Nobody was ever yet heard to contend, however, 
that on that account the public might take away the right or impair 
it. This notion appears to be borrowed from no better source than 
the repudiated doctrine of the three judges in the Aylesbury case.' 
That was an action against a returning officer for refusing the 


1 Ashby v. White, 2 Lord Ray. 938. 











1832. ] Mr. Webster’s Forensic Arguments. 117 


plaintiff ’s vote, in the election of a member of parliament. ‘Three 
of the judges of the king’s bench held, that the action could not 
be maintained, because among other objections, ‘it was not any 
matter of profit, either in presenti, or in futuro.’ It would not 
enrich the plaintiff, in presenti, nor would it, in futuro, go to his 
heirs, or answer to pay his debts. But lord Holt and the house of 
lords were of another opinion. The judgment of the three judges 
was reversed, and the doctrine they held, having been exploded 
for a centnry, seems now for the first time to be revived.’ 


The acts are also shown to be retroactive in their character, 
and so in violation of the bill of rights in the constitution of 
New-Hampshire, and also of the fundamental principle and 
limits of all legislation, even that of the omnipotent parliament 
of Great Britain. 


‘Tt is a principle in the English law,” says chief justice Kent, 
in the case last cited, “ as ancient as the law itself, that a statute, 
even of its omnipotent parliament, is not to have a retrospective 
effect. Nova constitutio futuris formam tmponere debet, et non 
preteritis.1 The maxim in Bracton, was probably taken from the 
civil law, for we find in that system the same principle, that the 
lawgiver cannot alter his mind to the prejudice of a vested right. 
Nemo potest mutare concilium suum in alterius injuriam.2 This 
maxim of Papinian is general in its terms, but Dr. Taylor® applies 
it directly as a restriction upon the lawgiver, and a declaration in 
the code leaves no doubt as to the sense of the civil law. Leges 
et constitutiones futuris certum est dare formam negotiis, non ad 
facta preterita revocari, nisi nominatim, et de preterito tempore, 
et adhuc pendentibus negetiis cautum sit. This passage, according 
to the best interpretation of the civilians, relates not merely to fu- 
ture suits, but to future, as contradistinguished from past contracts 
and vested rights.’ It is, indeed, admitted that the prince may 
enact a retrospective law, provided it be done expressly ; for the 
will of the prince under the despotism of the Roman Emperors 
was paramount to every obligation. Great latitude was anciently 
allowed to legislative expositions of statutes ; for the separation of 
the judicial from the legislative power was not then distinctly 
known or prescribed. The prince was in the habit of interpreting 


1 Bracton Lib. 4. fol. 228, 2nd Inst. 292. 
2 Dig. 50. 17. 75. 

3 Elements of the Civil Law, 168. 

4 Cod. 1. 14. 7. 
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his own laws for particular occasions. This was called the Inter- 
locutio Principis; and this, according to Huber’s definition, was, 
quando principes inter partes loquuntur et jus dicunt. No correct 
civilian, and especially no proud admirer of the ancient republic, 
(if any such then existed) could have reflected on this interference 
with private rights and pending suits without disgust and indigna- 
tion ; and we are rather surprised to find that under the violent 
and irregular genius of the Roman government, the principle 
before us should have been acknowledged and obeyed to the extent 
in which we find it. The fact shows that it must be founded in 
the clearest justice. Our case is happily very different from 
that of the subjects of Justinian. With us, the power of the 
lawgiver is limited and defined; the judicial is regarded as a 
distinct, independent power: private rights have been better 
understood and more exalted in public estimation, as well as se- 
cured by provisions dictated by the spirit of freedom, and unknown 
to the civillaw. Our constitutions do not admit the power assumed 
by the Roman prince, and the principle we are considering is now 
to be regarded as sacred.’ 


Another ground taken by the Supreme Court of New Hamp- 
shire in their decision, was, that if the old corporation were de- 
prived of their rights, privileges, immunities, or property, it was 
not in violation of the provision of magna charta, made a part 
of the constitution of New Hampshire, as already mentioned,— 
they were not so deprived, ‘ except by the law of the land,’ for 
the acts which took away these privileges were themselves 
laws of the land. On this position Mr. Webster remarks : 


‘ Are then these acts of the legislature, which affect only par- 
ticular persons and their particular privileges, laws of the land? 
Let this question be answered by the text of Blackstone. ‘‘ And 
first it (i. e. law) is a rule: not a transient sudden order from a 
superior to or concerning a particular person; but something 
permanent, uniform, and universal. Therefore a particular act of 
the legislature to confiscate the goods of Titius, or to attaint him 
of high treason, does not enter into the idea of a municipal Jaw : 
for the operation of this act is spent upon Titius only, and has no 
relation to the community in general ; it is rather a sentence than 
a law.”? Lord Coke is equally decisive and emphatic. Citing and 
commenting on the celebrated 29th chap. of Magna Charita, he 
says, ‘“‘no man shall be disseized, &c. unless it be by the lawful 
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judgement, that is, verdict of equals, or by the lew of the land, that 
is, (to speak it once for all,) by the due course and process of law.* 
Have the plaintiffs lost their franchises “ by due course and 
process of law?”’ On the contrary, are not these acts, “ particular 
acts of the legislature, which have no relation to the community in 
general, and which are rather sentences than laws?” 

‘By the law of the land, is most clearly intended, the general 
law; a law, which hears before it condemns; which proceeds 
upon inquiry, and renders judgment only after trial. The mean- 
ing is, that every citizen shall hold his life, liberty, property, and 
immunities under the protection of the general rules which gov- 
ern society. Every thing which may pass under the form of an 
enactment, is not therefore to be considered the law of the land. 
If this were so, acts of attainder, bills of pains and penalties, acts 
of confiscation, acts reversing judgments, and acts directly trans- 
ferring one man’s estate to another, legislative judgments, decrees, 
and forfeitures in all possible forms, would be the law of the land. 

‘Such a strange construction would render constitutional pro- 
visions of the highest importance completely inoperative and void. 
It would tend directly to establish the union of all powers in the 
legislature. There would be no general permanent law for courts 
to administer, or for men to live under. The administration of 
justice would be an empty form, anidle ceremony. Judges would 
sit to execute legislative judgments and decrees; not to declare 
the law or to administer the justice of the country. “ Is that the 
law of the land,” said Mr. Burke, “ upon which, if a man go to 
Westminister Hall, and ask counsel by what title or tenure he 
holds his privilege or estate according to the law of the land, he 
should be told, that the law of the land is not yet known ; that no 
decision or decree has been made in his case; that when a decree 
shall be past, he will then know what the law of the land ist Will 
this be said to be the law of the land, by any lawyer who has a 
rag of a gown left upon his back, or a wig with one tie upon his 
head?” ’ 

The decision was in accordance with the doctrines main- 
tained in Mr. Webster’s argument, and has put the rights of cor- 
porations beyond the reach of arbitrary legislation. 

The next argument in the volume is in defence of Mr. Pres- 
cott, former'y judge of probate, on an impeachment for mal- 
conduct in office, which was mostly upon the question of his 
legally or illegally, corruptly or innocently, charging fees in cer- 
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tain cases. It is a learned and able investigation of the history 
and constitution of courts of probate in England and in Massa- 
chusetts, in respect to the subject of fees, and the kind and de- 
gree of misconduct, if it be such on the part of the judge, in 
taking fees in the instances in question. A more refractory 
subject could hardly be proposed with which to make an im- 
pression. No public accuser stood forth against whom to ex- 
cite indignation. The abstract, unassailable Commonwealth 
was the accuser. Behind this inexpugnable barrier, were the 
witnesses and the movers of the proceeding. The facts again 
were dispersed and unconnected, and of little interest in them- 
selves. ‘Though great interest was excited by the impeach- 
ment, being the first of the kind in the State, and the interest 
was sustained, at the time, by the very able conduct of the im- 
peachment and defence, yet, in reading the report of Mr. 
Webster’s argument, one has the feeling that his efforts were 
thwarted by some indefinable hindrance. The nature of the 
contest rendered it rather a series of skirmishes, than a concen- 
trated struggle. So in the description of the effects of condem- 
nation to the accused, the adjuration of the judges and expos- 
tulation with them on their responsibility, it seems as if the case 
interposed some impediment to the speaker’s usual glow, ful- 
ness, and energy. 

The argument in the steamboat case is a solid and massy 
logical structure. It is admirable for its arrangement, being 
without chasm or abruptness of transition, presenting an exam- 
ple of perfect unity and entireness, so that one is led from point 
to point, in the series, with uninterrupted and increasing interest 
to the conclusion. And yet it mustbe only an outline of the spok- 
en argument, which occupied five or six hours, the whole report 
of which fills but fourteen pages. The question was, whether 
a state could grant monopolies of navigation within its own 
waters, or, in other words, whether the different States could 
make clashing commercial] regulations, or engage in a course of 
what Mr. Webster calls, ‘ belligerent legislation,’ on the subject 
of commercial intercourse. If, notwithstanding the federal 
union, this field of regulation was left open to the States, in 
which to carry on this legislative warfare, one of the most im- 
portant advantages contemplated in forming the Union, had not 
been realized. It is true, that one view of the subject, taken in 
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the decisions in New York in favor of Livingston and Fulton’s 
monopoly, namely, that this wide field of legislation might be 
occupied by the States until it should be covered by Congress, 
by the enactment of laws which should supersede those of the 
States, left the remedy in the power of the national government 
under the constitution. But even upon this supposition, the 
parties who contested the validity of the monopoly, met their 
opponents with the assertion that the act of Congress for licens- 
ing coasting vessels had occupied this contested ground, by 
authorizing licensed vessels to carry on the coasting trade in the 
United States, which they evidently could not do, if any State 
had the power to prohibit them from navigating its waters. And 
such was the decision of the court, so that one ground of the 
decision was admitted by both parties, the question between 
them being, not whether Congress could supersede, but whether 
it actually had superseded any State regulation restraining the 
navigation of licensed coasting vessels. ‘The whole argument is 
wrought out of a very few materials, there being in it only one 
reference, besides those to the Constitution of the United States, 
and the acts of Congress and of the Legislature of New York, 
and that one is only to Blackston’s Commentaries. 

The question in Ogden v. Saunders is akin to those in the 
Steamboat and Dartmouth College cases, namely, whether a 
State can, in effect, pass a bankrupt law. There was this dis- 
tinction between the steamboat case and this, that, in the former, 
Congress had, according to the construction of the court, passed 
a law, namely, the act for licensing coasting vessels, which de- 
feated the New York monopoly acts, whereas no general act of 
Congress on the subject of bankruptcy was in force. Ogden 
had been discharged from his debts under an insolvent law of 
New York, and pleaded his discharge in a suit on a bill of ex- 
change made by him before his discharge. On behalf of the 
creditor, Mr. Webster and Mr. Wheaton contended that a law 
of a state discharging a debtor without full payment of the debt, 
impaired the obligation of contracts, and so was in violation of 
the provision of the constitution on this subject. This led to 
an inquiry what is meant by the obligation of a contract within 
the construction of this prohibition in the constitution. The 
position was assumed on the other side that the obligation of a 
contract was derived wholly from the law, and, therefore, what- 
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ever law existed at the time of making a contract, the obliga- 
tion being derived from the law, must be modified and deter- 
mined by it, and that law, in force at the date of the contract, 
could not impair its obligation since no obligation could arise 
upon it inconsistent with such law. In reply to this argument 
Mr. Webster says : 

‘ By the obligation of a contract, we should understand the con- 
stitution to mean, the duty of performing a legal agreement. If 
the contract be lawful, the party is bound to perform it. But 
bound by what? What isit that binds him? And this leads to what 
we regard as a principal fallacy in the argument on the other side. 
That argument supposes, and insists, that the whole obligation of 
a contract has its origin in the municipal law. This position we 
controvert. We do not say that it is that obligation which springs 
from conscience merely ; but we deny that it is only such as springs 
from the particular law of the place where the contract is made. 
It must be a lawful contract, doubtless; that is, permitted and 
allowed; because society has a right to prohibit all such con- 
tracts, as well as all such actions, as it deems to be mischievous 
or injarious. But if the contract be such as the law of society 
tolerates, in other words, if it be lawful, then we say, the duty of 
performing it springs from universal law. And this is the con- 
current sense of all the writers of authority. 

‘The duty of performing promises is thus shown to rest ob 
universal law ; and if, departing from this well established princi- 
ple, we now follow the teachers who instruct us that the obligation 
of a contract has its origin in the law of a particular State, and is, 
in all cases, what that law makes it, and no more, and no less, 
we shall probably find ourselves involved in inexplicable difficul- 
ties. A man promises, for a valuable consideration, to pay money 
in New York; is the obligation of that contract created by the 
laws of that State? or does it subsist independent of those laws? 
We contend that the obligation of a contract, that is, the duty of 
performing it, is not created by the law of the particular place 
where it is made, and dependent on that law for its existence ; 
but that it may subsist, and does subsist, without that law, and 
independent of it. The obligation is in the contract itself, in the 
assent of the parties, and in the sanction of universal law. This 
is the doctrine of Grotius, Vattel, Burlemaqui, Pothier, and Ru- 
therforth. The contract, doubtless, is necessarily to be enforced 
by the municipal law of the place where performance is demanded. 
The municipal law acts on the contract after it is made, to compel 
its execution, or give damages for its violation. But this is a very 
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different thing from the same law, being the origin or fountain of 
the contract. Let us illustrate this matter by an examp!e. Two 
persons contract together in New York for the delivery, by one to 
the other, of a domestic animal or utensil of husbandry, or a wea- 
pon of war. This is a lawful contract, and while the parties re- 
main in New York, it is to be enforced by the laws of that State. 
But if they remove with the article to Pennsylvania or Maryland, 
there a new law comes to act upon the contract, and to apply 
other remedies if it be broken. Thus far the remedies are fur- 
nished by the laws of society. But suppose the same parties to go 
together to a savage wilderness, or a desert island, beyond the 
reach of the laws of any society; the obligation of the contract 
still subsists, and is as perfect as ever, and is now to be enforced 
by another law, that is, the law of nature, and the party to whom 
the promise was made, has a right to take by force the animal, 
the utensil, or the weapon, that was promised to him. The right 
is as perfect here, as it wasin Pennsylvania,or even in New York ; 
but this could not, be so if the obligation were created by the law 
of New York, or were dependent on that law for its existence, 
because the laws of that State can have no operation beyond its 
territory. Let us reverse this example. Suppose a contract to be 
made between two persons cast ashore on an uninhabited territory, 
or in a place over which no faw of society extends. There are 
such places, and contracts have been made there by individuals 
casually there, and these contracts have been enforced in Courts 
of law in civilized communities. Whence do such contracts de- 
rive their obligation, if not from universal law? 


‘If these considerations show us that the obligation of a lawful 
contract does not derive its force from the particular law of the 
place where made, but may exist where that law does not exist, 
and be enforced where that law has no validity, then it follows, 
we contend, that any statute which diminishes or lessens its obli- 
gation, does impair it, whether it precedes or succeeds the contract 
in date. The contract having an independent origin, whenever 
the law comes to exist together with it, and interferes with it, it 
lessens, we say, and impairs its own original and independent ob- 
ligation. In the case before the Court, the contract did not owe 
its existence to the particular law of New York; it did not de- 
pend on that law, but could be enforced without the territory of 
that State, as well as within it. Nevertheless, though legal, though 
thus independently existing, though thus binding the party every 
where, and capable of being enforced every where, yet the statute 
of New York says, that it shal] be discharged without payment. 











124 Mr. Webster’s Forensic Arguments. [Jan. 


This, we say, impairs the obligation of that contract. It is admit- 
ted to have been legal in its inception, legal in its full extent, and 
capable of being enforced by other tribunals according to its terms. 
An act, then, purporting to discharge it without payment, is, as 
we contend, an act impairing its obligation.’ 

Now as the law of nature, in its essential and fundamental 
enactments, is not subject to be repealed by legislatures ; if an 
actof Congress should pretend to authorize an ungrateful or ma- 
levolent act, it would, by no means, discharge a man’s conscience 
from the law of nature which prohibits it. The consequence 
of the above reasoning, therefore, necessarily is, that all cer- 
tificated insolvents and bankrupts, the world over, notwithstand- 
ing their discharge under bankrupt and insolvent laws, are still 
under an obligation to pay the whole amount of all their debts ; 
for if the obligation exists independently of law, then no law, by 
whatever body passed, can absolve the party from it. One 
would certainly hesitate before adopting this proposition in its 
full extent. 

If a bankrupt law does impair the obligation of contracts 
within the meaning of the prohibitory clause of the constitution 
upon this subject, then it follows, of course, that the constitu- 
tion, while it prohibits the states from passing laws impairing 
the obligation of contracts, expressly authorizes Congress to pass 
such laws, since Congress is authorized to pass bankrupt laws. 
It is very true that Congress is authorized, by the constitution, 
to do some things which are expressly prohibited to the States, 
but the clause of the constitution, which prohibits the States 
from passing ex post facto laws, and laws impairing the obliga- 
tion of contracts, reads very much, not as if it was intended that 
Congress might pass such laws, but rather as if it was intended 
that no such should be passed, either by Congress or a State. 
The question is, however, beset with doubts and difficulties on 
either side ; and it is not surprising that the court should be di- 
vided upon it. A majority were, however, of opinion that con- 
tracts made in a State, of which the parties to it were citizens, 
was subject to a State bankrupt law existing at the date of the 
contract. It is true these State acts are called insolvent laws, 
but when they go to the absolute discharge of the debt, they 
are bankrupt laws. 

The only other argument is one made to the jury in behalf 
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of a prosecution for the murder of Capt. White, of Salem. It 
is, of course, somewhat different in character from any of the 
others. ‘The report of this argument is understood to be a very 
accurate one. ‘Those dwelling in the vicinity will remember the 
facts distinctly ; but they may not be so fresh in the recollection 
of others, and we, therefore, copy the short statement with 
which the argument is introduced in this volume. 


‘Mr. White, a highly respectable and wealthy citizen of Salem, 
about eighty years of age, was found on the morning of the 7th 
of April, 1830, in his bed murdered, under such circumstances as 
to create a strong sensation in that town, and throughout the 
community. 

‘Richard Crowninshield, George Crowninshield, Joseph J. 
Knapp, and John F’. Knapp, were a few weeks after arrested on a 
charge of having perpetrated the murder, and committed for trial. 
Joseph J. Knapp, soon after, under the promise of favor from gov- 
ernment, made a full confession of the crime, and the circumstan- 
ces attending it. In a few days after this disclosure was made, 
Richard Crowninshield, who was supposed to have been the prin- 
cipal assassin, committed suicide. 

‘A special session of the Supreme Court was ordered by the 
Legislature, for the trial of the Prisoners at Salem, in July. At 
that time, John F. Knapp was indicted as principal in the murder, 
and George Crowninshield, and Joseph J. Knapp as accessories. 

‘On account of the death of Chief Justice Parker, which oc- 
curred on the 26th of July, the Court adjourned to Tuesday, the 
3d day of August, when it proceeded in the trial of John F. 
Knapp. Joseph J. Knapp, being called upon, refused to testify, 
and the pledge of the Government was withdrawn. 

‘ At the request of the prosecuting officers of the Government, 
Mr. Webster appeared as counsel and assisted in the trial. 

‘Mr. Dexter addressed the Jury on behalf of the Prisoner, and 
was succeeded by Mr. Webster, in the following Speech : 

‘I am little accustomed, gentlemen, tothe part which I am now 
attempting to perform. Hardly more than once or twice, has it 
happened to me to be concerned, on the side of the government, 
in any criminal prosecution whatever ; and never, until the present 
occasion, in any case affecting life. 

‘ But I very much regret that it should have been thought ne- 
cessary to suggest to you, that I am brought here to “ hurry you 
against the law, and beyond the evidence.” I hope I have too 
much regard for justice, and too much respect for my own char- 
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acter, to attempt either; and were I to make such attempt, I am 
sure, that in this court, nothing can be carried against the law, 
and that gentlemen, intelligent and just as you are, are not, by any 
power, to be hurried beyond the evidence. ‘Though I could well 
have wished to shun this occasion, I have not felt at liberty to 
withhold my professional assistance, when it is supposed that I 
might be in some degree useful, in investigating and discussing 
the truth, respecting this most extraordinary murder. It has 
seemed to be a duty, incumbent on me, as on every other citizen, 
to do my best, and my utmost, to bring to light the perpetrators of 
this crime. Against the prisoner at the bar, as an individual, I 
cannot have the slightest prejudice. I would not do him the small- 
est injury or injustice. But I do not affect to be indifferent to the 
discovery, and the punishment of this deep guilt. I cheerfully 
share in the opprobrium, how much soever it may be, which is cast 
on those who feel and manifest an anxious concern that all who 
had a part in planning, or a hand in executing this deed of mid- 
night assassination, may be brought to answer for their enormous 
crime, at the bar of public justice. Gentlemen, it is a most ex- 
traordinary case. In some respects, it has hardly a precedent 
any where ; certainly none in our New England history. This 
bloody drama exhibited no suddgnly excited ungovernable rage. 
The actors in it were not surprised by any lion-like temptation 
springing upon their virtue, and overcoming it, before resistance 
could begin. Nor did they do the deed to glut savage vengeance, 
or satiate long settled and deadly hate. It was a cool, calculating, 
money-making murder. It was all “ hire and salary, not revenge.” 
It was the weighing of money against life; the counting out of 
so many pieces of silver against so many ounces of blood. 

‘An aged man, without an enemy in the world, in his own 
house, and in his own bed, is made the victim of a butcherly mur- 
der, for mere pay. ‘Truly, here is a new lesson for painters and 
poets. Whoever shall hereafter draw the portrait of murder, if 
he will show it as it has been exhibited in an example, where such 
example was last to have been looked for, in the very bosom of our 
New England society, let him not give it the grim visage of Moloch, 
the brow knitted by revenge, the face black with settled hate, and 
the blood-shot eye emitting livid fires of malice. Let him draw, 
rather, a decorous, smooth-faced, bloodless demon ; a picture in 
repose, rather than in action; not so much an example of human 
nature, in its depravity, and in its paroxysms of crime, as an infer- 


nal nature, a fiend, in the ordinary display and developement of 
his character. 
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‘The deed was executed with a degree of self-possession and 
steadiness, equal to the wickedness with which it was planned. 
The circumstances, now clearly in evidence, spread out the whole 
scene before us. Deep sleep had fallen on the destined victim, 
and on all beneath his roof. A healthful old man, to whom sleep 
was sweet, the first sound slumbers of the night held him in their 
soft but strong embrace. The assassin enters, through the window 
already prepared, into an unoccupied apartment. With noiseless 
foot he paces the lonely hall, half lighted by the moon ; he winds 
up the ascent of the stairs, and reaches the door of the chamber. 
Of this, he moves the lock, by soft and continued pressure, till it 
turns on its hinges; and he enters, and beholds his victim before 
him. ‘The room was uncommonly open to the admission of light. 
The face of the innocent sleeper was turned from the murderer, 
and the beams of the moon, resting on the gray locks of his aged 
temple, showed him where to strike. The fatal blow is given! 
and the victim passes, without a struggle or a motion, from the 
repose of sleep to the repose of death! It is the assassin’s purpose 
to make sure work; and he yet plies the dagger, though it was 
obvious that life had been destroyed by the blow of the bludgeon. 
He even raises the aged arm, that he may not fail in his aim at 
the heart, and replaces it again over the wounds of the poiniard ! 
To finish the picture, he explores the wrist for the pulse! he feels 
it, and ascertains that it beats no longer! It is accomplished. The 
deed isdone. He retreats, retraces his steps to the window, passes 
out through it as he came in, and escapes. He has done the 
murder — no eye has seen him,no ear has heard him. The secret 
is his own, and it is safe! 

‘ Ah! gentlemen, that was a dreadful mistake. Such a secret can 
be safe nowhere. The whole creation of God has neither nook 
nor corner, where the guilty can bestow it, and say it is safe. 
Not to speak of that eye which glances through all disguises, and 
beholds every thing, as in the splendor of noon,— such secrets of 
guilt are never safe from detection, even by men. True it is, 
generally speaking, that ‘‘ murder will out.” ‘True it is, that Prov- 
idence hath so ordained, and doth so govern things, that those 
who break the great law of heaven, by shedding man’s blood, sel- 
dom succeed in avoiding discovery. Especially, in a case exciting 
so much attention as this, discovery must come, and will come, 
sooner or later. A thousand eyes turn at once to explore every 
man, every thing, every circumstance, connected with the time 
and place; a thousand ears catch every whisper ; a thousand ex- 
cited minds intensely dwell on the scene, shedding all their light, 
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and ready to kindle the slightest circumstance into a blaze of dis- 
covery. Meantime, the guilty soul cannot keep its own secret. 
It is false to itself; or rather it feels an irresistible impulse of 
conscience to be true to itself. It labors under its guilty posses- 
sion, and knows not what to do with it. The human heart was 
not made for the residence of such an inhabitant. It finds itself 
preyed on by a torment, which it does not acknowledge to God 
norman. A vulture is devouring it, and it can ask no sympathy 
or assistance, either from heaven or earth. The secret which the 
murderer possesses soon comes to possess him; and, like the evil 
spirits of which we read, it overcomes him, and leads him whith- 
soever it will. He feels it beating at his heart, rising to his throat, 
and demanding disclosure. Ie thinks the whole world sees it in 
his face, reads it in his eyes, and almost hears its workings in the 
very silence of his thoughts. It has become his master. It betrays 
his discretion, it breaks down his courage, it conquers his pru- 
dence. When suspicions, from without, begin to embarrass him, 
and the net of circumstance to entangle him, the fatal secret strug- 
gles with still greater violence to burst forth. It must be confessed, 
it will be confessed, there is no refuge from confession but suicide, 
and suicide is confession.’ 


ART. XI.—LAW OF BAILMENTS. 


Commentaries on the Law of Bailments, with illustrations from 
the Civil and the Foreign Law. By Joseru Srory, L. L. D. 
Dane Professor of Law in Harvard University. Cambridge. 
Hilliard & Brown. 1882. 


Tue high reputation, which the learned author of the work 
before us deservedly enjoys, gives ample assurance of its merit. 
No work from the pen of a jurist and scholar so universally 
known and distinguished as Mr. Justice Story, can need the 
help of our feeble authority to recommend, or introduce it to 
public notice. It is well known, that no man has more rich 
and various treasures of legal learning, ancient and modern, at 
his command, or, from his profound and extensive theoretical 
and practical knowledge, is better qualified, or more able to 
write an excellent book on any subject pertaining to law or ju- 
risprudence. His decisions on the Circuit, which have been 
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published in seven volumes, and his opinions delivered on the 
Bench of the Supreme Court of the United States, for the learn- 
ing with which they are replete, and their accuracy and solidity, 
are held in high estimation by the profession not only here, but 
abroad. They will appear with no disadvantage when com- 
pared with the profound and accurate decisions of Lord Eldon 
or Lord Ellenborough, or the learned and elegant opinions of 
Lord Stowell. ‘Talents of a superior order, uncommon ardor 
in the pursuit of whatever is deemed worthy of his attention, 
and untiring industry, united with his great, diversified, and pro- 
found Jearning, render him an honor to his country. ‘To the 
labors and influence of such men we must look for the ad- 
vancement of our jurisprudence. And it is truly gratifying to 
see one, who is capable of rendering such eminent service to 
the community, so ready to discharge the debt, which an emi- 
nent jurist of former times, has said every man owes to his pro- 
fession. 

It was with great pleasure that we heard of his election, some 
years ago, to fill the chair of the Dane Professorship of Law in 
Harvard University. No man is more capable of satisfying the 
wishes and expectations of the public, in the discharge of the 
duties of that official station. We congratulate the learned and 
liberal founder of this Professorship, whose whole mind is in- 
tent on the advancement of the jurisprudence of his country, 
upon the credit gained to it, by so auspicious a commencement. 
We congratulate the young gentlemen who are so fortunate as 
to receive their education in the law, at this seminary, upor the 
inestimable advantages which they may derive from the instruc- 
tions of so learned, experienced, able, and indefatigable a teach- 
er. We congratulate the profession, and the public, upon the 
great and happy influence which so favored an institution must 
have upon the professional education of those who are destined 
to the bar and the senate. 

We have long desired to see a change from the ordinary 
course and manner of education for the bar. The study of the 
law is justly said to be ‘one of the noblest pursuits of the human 
mind,’ as it is a science ‘ which employs, in its theory, the no- 
blest4faculties, and exerts, in its practice, the cardinal virtues of 
the heart.’ And yet it must be acknowledged with regret, that 
in this country, as well as in that from which we have derived 
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much of our jurisprudence, the law has been studied rather as 
a matter of business than as a science embracing the whole 
compass of human affairs, and as being universal in its use and 
extent. ‘The student has been taught to be content with just 
enough of the theory and practice of the law for immediate use 
in the ordinary business of the profession, and to leave all fur- 
ther attainments for the occasions which may call for them. 
Scraps of knowledge thus picked up from time to time, and 
stored in the memory, without order or connexion, and without 
much time for examination and reflection, can never give the 
practiser clear, correct, enlarged or just views of the science 
or principles of the law. And furthermore, whenever the stu- 
dent has been inspired with the ambition to advance to the 
highest attainments in the knowledge of the law, he has, among 
the other difficulties which meet him, been perplexed and em- 
barrassed for the want of a guide to point out the readiest way, 
and assist him in the pursuit of his studies. He has usually 
been obliged to pass his novitiate in the office of some counsel- 
lor, whose mind has been too much engaged in active business 
to allow any time for instruction, and where the course of read- 
ing and the selection of books has been left, in a great degree, 
to his own discretion. In general he has been advised to con- 
fine his attention to the common and statutory law. ‘The study 
of the works of foreign jurists has usually been considered as 
an unprofitable and almost useless employment of his time. In 
regard to the books on the common law to which he has been 
obliged to resort for instruction, very few of them are adapted 
to the use of students. Most treatises seem to have been in- 
tended solely for the use of the practiser, and instead of con- 
taining a clear and methodical statement and exposition of the 
rules and principles of the law, and the origin and reason of 
them, are mere digests of points decided hastily, huddled to- 
gether without much regard to order or precision, or collections 
of contradictory or analogous cases, detailed at length and com- 
pared with each other, leaving the reader to form his own judg- 
ment upon them. 

‘In every other profession or science,’ as a writer on the 
study of the law justly observes, ‘except that of legislation, 
(the noblest and most difficult of all,) some method of instruc- 
tion is considered as requisite, and there are able and experi- 
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enced tutors to direct the learner in the pursuit of such studies 
as are most suitable to the sphere of action for which he is de- 
signed. But here it often happens much as Sir William Black- 
stone says it did in his time in England, ‘a raw and inexperi- 
enced youth, (says he) in the most dangerous season of life, is 
transplanted of a sudden into the midst of allurements to pleas- 
ure, without any restraint or check but what his own prudence 
can suggest ; with no public direction in what course to pursue 
his studies, no private assistance to remove the distresses and 
difficulties which will embarrass a beginner. In this situation 
he is expected to sequester himself from the world, and by a 
lonely, tedious process, to extract the theory of law from a 
mass of indigested learning ; or else, by an assiduous attendance 
on the courts, to pick up theory and practice together, sufficient 
to qualify him for the ordinary run of business. How little, 
therefore,’ he continues, ‘is it to be wondered at, that we hear 
of so frequent miscarriages; that so many gentlemen of high 
imaginations grow weary of so unpromising a search ; and that 
so many persons of moderate capacity confuse themselves at 
first setting out, and continue ever dark and puzzled during the 
remainder of their lives.’ And we may add, how little ought it 
to be wondered at, under all these untoward circumstances, if 
the views of the majority of our common lawyers should be 
proverbially narrow, their notions of Jaw and jurisprudence in- 
distinct and confused, and their ideas of excellence not very 
liberal or exalted in a profession which presents a fairer field 
than any other for the exercise of those qualifications that adorn 
and dignify human nature, and in that science whose object it 
is, as far as possible, ‘to extend the dominion of justice and 
reason,’ and ‘contract within the narrowest possible limits the 
domain of brutal force and arbitrary will.’ 

We are gratified to find that the hopes, which we have long 
entertained, that the education of young men for the bar might 
be founded upon a broader basis, that the test and standard of 
professional excellence might be elevated and graduated on a 
larger scale, and that thereby a higher tone might be given to 
the ambition of the student, and new inducements offered for 
cultivating the study of the law, in its theory and practice, as a 
liberal science, are not unlikely to be realized. We look to 
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the institution before alluded to as being able to lead the way in 
these improvements with high, and we believe, well-grounded 
expectations. 

The work before us was prepared, as the learned author has 
informed us in his preface, in the discharge of a part of the 
duties belonging to the chair of the Dane Professorship of Law 
in Harvard University ; and was designed principally as an el- 
ementary work for students. To this use it is exceedingly well 
adapted, being liable to none of the objections which in this re- 
gard may justly be made.to almost every other elementary 
treatise on the common law. But it has merits of a higher 
kind. It is an exact and excellent text book, which the most 
accomplished jurists and experienced practisers may read and 
consult with advantage. It is not, like most modern books 
upon the common law, a mere careless collection of judicial de- 
cisions, loosely and inaccurately stated by an unpractised hand ; 
but a treatise upon the excellent plan adopted by the celebrated 
French jurists, Domat and Pothier, containing a profound in- 
vestigation of all the rules and principles of the law upon the 
subject of which it treats, with clear expositions and apt illustra- 
tions of them, and a constant reference to the doctrines and 
rules of the civil law and the laws of the various countries of 
Europe. where they agree with, are analogous to, or differ from 
the common law. ‘The work, enriched as it is by these 
treasures of foreign learning, is rendered still more valuable by 
the accession of such principles as have been settled by the de- 
cisions of the American courts. We cannot give a more exact 
account of the plan and design of the work, than by adopting 
the language of the author in his preface. 

‘ My design,’ says the learned author, ‘ in the present commen- 
taries, has been to present a systematical view of the whole of the 
common law in relation to Bailments, and to illustrate it by and 
compare it throughout with the civil law, and the modern juris- 
prudence of continental Europe. I have treated every branch of 
the subject (at a hazard of some repetitions) as a distinct and in- 
dependent subject ; believing, that for elementary instruction such 
a course would be found more convenient, as well as more satisfac- 
tory, than the common method of reference to other heads. In 
this, as well as in many other respects, I have availed myself of 
the example of Pothier and Domat. I have not scrupled to follow 
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in a very great measure the method and arrangement of these 
authors; and I have endeavored to incorporate into my text 
every position to be found in their treatises, which could be of 
the slightest use, either in a practical or a theoretical view, to a 
student of the common law. So that the reader, if he is disin- 
clined to go over the pages of those authors, will, I trust, find 
at hand whatever is valuable in their collective labors. I have, 
in like manner, availed myself of the writings of other distin- 
guished civilians and commentators on the civil law, as far as 
their labors appeared to me to afford any new lights in the ex- 
position of my subject. 

‘Perhaps some apology may be thought necessary for my 
having, in a treatise on the English law of Bailments, borrowed 
so largely from foreign sources. My reasons are as follows :— 
In the first place, the learned founder of the Dane Professorship, 
with that spirit of professional liberality, which has always char- 
acterized him, suggested to me at an early period the propriety 
of my presenting, in all my labors upon commercial law, a full 
view of the corresponding portions of the commercial jurispru- 
dence of continental Europe. ‘To advice so given it was im- 
possible not to listen with the utmost respect; and the wisdom 
of it has appeared more and more strongly to my mind, as it 
has been contemplated in all its bearings. In the next place, I 
have Jong entertained the belief, that an enlarged acquaintance 
with the continental jurisprudence, and especially with that of 
France, would furnish the most solid means of improvement of 
commercial law, as it now is, or hereafter may be, administered 
in America. Mr. Chancellor Kent has already led the way in 
this noble career ;' and has by an incorporation of some of the 
best principles of the foreign law into ours, infused into it a more 
benign equity, as well as a more persuasive cogency and spirit. 
The English common lawyers (it must be acknowledged with 
deep regret) have hitherto generally exhibited an extraordinary 
indifference to the study of foreign jurisprudence ; an indiffer- 
ence, as little reputable to their characters as jurists, as it is to 
their judgments as men. Doctor Straham, in the Preface to 
his translation of Domat, has spoken on this subject with a free- 
dom and force of language, which is entitled to respect. I 
know not whether one ought to be most struck with the calmness 

11 Kent Com. § 23, p. 481 et seq. 
VOL. VII.—NO, XIII. 17 
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of its rebuke, or with the mortifying severity of its truth. “I 
was surprised (says he) to find, in a country [England] where 
all arts and sciences do flourish and meet with the greatest en- 
couragement, that one of the noblest of the human sciences, 
and which contributes the most to cultivate the mind, and im- 
prove the reason of man, as that of the civil law does, should 
be so much disregarded and meet with so little encouragement. 
And I observed, that the little regard, which has of late years 
been shown in this kingdom to the study thereof, has been in a 
great measure owing to the want of a due knowledge of it, and 
to the being altogether unacquainted with the beauties and ex- 
cellences thereof ; which are only known to a few gentlemen, 
who have devoted themselves to that profession ; others, who 
are perfect strangers to that law, being under a false persuasion, 
that it contains nothing, but what is foreign to our laws and cus- 
toms. Whereas, when they come to know, that the body of 
the civil law, besides the laws peculiar to the Commonwealth of 
Rome, which are there collected, contains likewise the general 
principles of natural reason and equity, which are the funda- 
mental rules of justice in all engagements and transactions be- 
tween man and man, and which are to be found no where else 
in such a large extent, as in the body of the civil law, they will 
soon be sensible of the infinite value of so great a treasure.” 
Such is the Janguage used by an English civilian more than a 
century ago. It is lamentable to say, that it may be applied, 
with but little mitigation, to the general state of the profession 
of the common law in our day.’ 

It is well known, however, that notwithstanding these strange 
illiberal prejudices against the civil law, and the blind and 
stubborn opposition which it has encountered in England for 
many centuries, yet by almost imperceptible degrees, it has in- 
sinuated itself into the system of jurisprudence of that country. 
On a close examination it will be found that the axioms and 
principles, which constitute the better part of the elements of the 
common law have been drawn from this inexhaustible fountain 
of ancient wisdom. Bracton, Fleta, and many of the ancient 
fathers of the common law, as it has been quaintly observed by 
a learned writer, ‘ would look very naked if every Roman law- 
yer should pluck away his feathers,’ and that part of the Eng- 
lish law, which has been ingrafted in the system in more modern 











1832. ] Law of Bailments. 135 


times, is also largely indebted for its soundest principles of equity 
and justice to the same celebrated code of written reason which 
forms the basis of the jurisprudence of the enlightened nations 
of Europe. ‘This alone evinces the importance of the study of 
the Roman civil law, as well as the laws of continental Europe, 
as a branch of academical education, and as a necessary quali- 
fication for an accomplished practical lawyer. 

‘The student, says Dr. Halifax, ‘who confines himself to 
the institutes of his own country without joining to them any 
acquaintance with those of imperial Rome, will never arrive at 
any considerable skill in the grounds and theory of his profession, 
though he may perhaps attain to a certain mechanical readiness 
in the forms and practical part of the law, he will not be able to 
comprehend that enlarged and general idea of it by which it is 
connected with the great system of general jurisprudence, by 
the knowledge of which alone he will be qualified to become a 
master in this art and capable of applying it as an honorable 
means of subsistence for himself, and of credit to his country.’ 

Important as the study of general jurisprudence is to the bar- 
rister and the judge, the English common lawyers of the present 
day, inheriting the prejudices of their ancestors, seem not only 
to treat slightingly the jurisprudence of the other countries of 
Europe, but wholly to disregard that of ourowncountry. Sev- 
eral hundred volumes of decisions of our American courts have 
already been published, and many valuable treatises on the law. 
And yet a stranger would hardly learn from the legal discussions 
in Westminster Hall that there was such a thing in existence as 
an American law book, or an American judicial court. More 
liberal views might enable them to discover, that in many 
branches of jurisprudence, our American lawyers, and courts of 
justice are much in advance of their own. While the latter 
have been occupied with questions relative to tythes, paupers, 
and parish rates, or in drawing hairbreadth distinctions between 
cases which settle no principle, and such like matters of no gen- 
eral importance, the latter have been engaged in exploring the 
unsettled regions of the law, extending its boundaries, and fix- 
ing landmarks where none were established before. We have 
to regret, nevertheless, that some of our jurists, we believe the 
number to be very small, actuated by illiberal prejudices, simi- 
iar to those before alluded to, have wished wholly to exclude 
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from our tribunals the reports of the decisions of the English 
courts. In some few of the States, we believe, the citing, or 
reading, as authorities, of such English decisions as have been 
made since the revolution, has been prohibited by law. But 
we would say, with the learned Chancellor Kent, ‘ far from us 
and from our friends be such frigid philosophy, or such unrea- 
sonable pride, as may turn us with indifference or disdain from 
the decisions and the wisdom of other nations.’ We hope ere 
long to see the deficiencies of the common law supplied, and 
the whole system ameliorated, by the introduction of all that is 
excellent in foreign jurisprudence. While upon this subject, 
we cannot refrain from quoting the remarks of our author, in 
the conclusion of his treatise. 


‘Upon a review of the whole subject it will at once occur to the 
reader, what a great variety of topics, discussed in the civil and 
common law, remains wholly unsettled in the common law. He 
will also be struck with the many ingenious and subtle distinctions, 
singular cases, refined speculations, and theoretical inquiries, to 
which the free habits of the civilians conduct them in the course 
of their reasoning. Let it be remembered, however, that if some 
of these distinctions, and speculations, and inquiries, seem remote 
from the practical doctrines of the common law, they may yet be 
of great utility in the investigation and illustration of elementary 
principles. ‘They employed the genius, and exhausted the learn- 
ing of many of the greatest jurists of all antiquity ; and were thought 
worthy of being embodied in the texts of Justinian’s immortal 
Codes. In modern times the noblest minds have felt a life of 
laborious diligence well rewarded by gathering together illustrative 
commentaries in aid of these texts. What, indeed, was judicial 
wisdom in the best days of imperial Rome; what is yet deemed 
the highest juridical wisdom in the most enlightened and polished 
nations of continental Europe ; ought not to be, and cannot be, 
matter of indifference to any, who study the law, not as a mere 
system of arbitrary rules, but as a rational science. The common 
law has silently borrowed many of its best principles and exposi- 
tions of the law of contracts, and especially of commercial con- 
tracts, from the Continental Jurisprudence. 'To America may 
yet be reserved the honor of still further improving it by a more 
intimate blending of the various lights of each system in her own 
administration of civil justice.’ 


‘There is a remarkable difference,’ says our author, ‘in 
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the manner of treating juridical subjects, between the foreign and 
English jurists. The former almost universally discuss every 
subject with an elaborate theoretical fulness and accuracy, and 
ascend to the elementary principles of each particular branch 
of the science. The latter, with few exceptions, unite what 
they are pleased to call practical treatises, which [as we have 
before remarked] contain little more than a collection of the 
principles laid down in the adjudged cases, with scarcely any 
attempt to illustrate them by any general reasoning, or even to 
follow them out into collateral consequences.’ ‘It appears to 
me,’ says our author, ‘that the union of the two plans would 
be a great improvement in our law treatises, and would afford 
no inconsiderable assistance to students, in mastering the higher 
branches of their profession.’ This plan, our author, in the 
treatise before us, seems to have adopted. 

There are several small works of no great merit, which treat 
separately and respectively upon the law of carriers, the law of 
innkeepers, and the Jaw of travellers and travelling. And 
the several heads of the law of bailment are slightly touched 
upon in many of the abridgments and elementary treatises 
upon the common law. But the only separate treatise in 
the English language on the subject of bailments in general, 
before the publication of the work under examination, was 
that of Sir William Jones ; a book, which evinces great learn- 
ing and research, but whose general merits have been very 
much overrated. It is a mere sketch or outline of some 
of the most prominent rules of law upon this subject. It 
is principally confined to the consideration of the degree of 
care and diligence, for which bailees are responsible. And 
even here the work is quite imperfect in its details. The 
various other duties, rights, and obligations of the bailee and 
bailor, arising from the legal relation between them, are almost 
entirely overlooked. His definitions are often loose, redundant, 
and exceedingly inaccurate. He occasionally advances princi- 
ples which are erroneous, and makes distinctions, which have 
no foundation in reason or law. He is not always consistent 
with himself. No advantage is perceived in his peculiar man- 
ner of treating the subject, as he professes to do, analytically, 
historically, and synthetically. Indeed, there is a want of proper 
method, precision, and clearness, throughout the work. Far 
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too much of the book, considering that it is very small, is need- 
lessly taken up in historic details, minute verbal criticisms, and 
the discussion of points clearly settled, or which require no 
elucidation. As an apology for its imperfections, it ought to be 
remembered, that the law of England, at the time when the 
author wrote, did not abound in materials for the formation of 
a work upon this subject, and that he was a barrister of not 
more than five or six years standing, probably possessed of but 
very little practical knowledge, and at the same time engaged 
in other more favorite pursuits, which engrossed a considerable 
portion of his time and attention. Under such circumstances, 
we are inclined rather to wonder at the learning, research, and 
legal acumen, displayed in the work, than to think of examin- 
ing, with a critical eye, its numerous imperfections and inaccu- 
racies. At the same time, it must be admitted, that works 
like this are most unfit to be put into the hands of the student, 
and can be of no great use to the practising lawyer. And we 
are sorry to say, that the majority of the elementary treatises 
upon the English common law, have but little better claims in 
this regard. 

But to return to the work before us. Our design is to 
notice the various heads, under which, in this treatise, the law 
of bailment is considered, and to make such quotations from it 
as may serve to show the manner in which it has been executed. 

Our author first treats of bailments in general. And we shall 
quote from the text his definitions of bailment and of its different 
species. After remarking upon the inaccuracy of the definitions 
of Sir William Jones and others, he goes on to say : 


‘ Without professing to enter into a minute criticism, it may be 
said, that a bailment is a delivery of a thing in trust for some 
special object or purpose, and upon a contract, express or implied, 
to conform to the object or purpose of the trust. 

‘§3. Bailments are properly divisible into three kinds. 1. Those, 
in which the trust is for the benefit of the bailor. 2. Those, in 
which the trust is for the benefit of the bailee; and, 3. Those, in 
which the trust is for the benefit of both parties. The first em- 
braces deposits and mandates; the second, gratuitous loans for 
use; and the third, pledges or pawns, and hiring and letting to 
hire. 


‘$4. A Deposit is commonly defined to be a naked bailment of 
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goods to be kept for the bailor without recompense,’ and to be 
returned when the bailor shall require it. The appellation and 
the definition are both derived from the civil law.? ‘“‘ Depositum 
est, quod custodiendum alicui datum est.” 

‘$5. A Manpate is commonly defined to be a bailment of 
goods without reward, to be carried from place to place, or to have 
some act performed about them.* This appellation also is derived 
from the civil law. ‘“‘ Mandantis tantum gratia intervenit manda- 
tum,” is the language of the Institutes ;* ‘‘ Mandatum nisi gratu- 
itum nullum est,” is that of the Pandects.* 

*§6. A Loan ror Use, called in the civil law commodatum, is 
a bailment of goods to be used by the bailee for a limited time 
without reward. The same definition is given in the civil law: 
*‘Commodata autem res tunc proprie intelligitur, si nulla mercede 
accepta vel constitutéa res tibi utenda data est — gratuitum enim 
debet esse commodatum.”? It differs from what is called in the 
civil law a mutuum in this, that in a commodatum the goods are 
lent to be specifically returned ; in a mutuum the goods are to be 
consumed, and are to be repaid in property of the same kind.® 
Thus corn or wine delivered to one to be consumed, and to be 
repaid in kind, is a case of mutuum; but if a horse be gratuitously 
lent for a journey, it is a case of commodatum. 

‘$7. A Pieper, or Pawn, is a bailment of goods to a creditor 
as security for some debt or engagement.® In the civil law, that 
was properly called a pignus (pledge), where the thing was deliv- 

'Jones’s Bailm. 36,117. See also 1 Bell’s Com. 257; 1 Dane’s Abr. ch. 
17, art. 2, § 3. 


? Just. Inst. Lib. 3, tit. 15, § 3; Pandect. Lib. 16, tit. 4, 1.1; Domat. Civ. 
Law, B. 1, tit.7, § 1; Pothier, tit. Traite du Contrat de Deposit. art. prelim. ; 
Wood’s Inst. Civ. Law, B. 3, ch. 2, p. 216; Vinnius in Inst. Lib. 3, tit. 15; 
Heinec. Elem. Jur. Lib. 3, tit. 15, § 1791. 

3 Jones’s Bailm. 36,117. See also 1 Bell’s Com. 259; 1 Dane’s Abr. ch. 
17, art. 5. 

4Inst. Lib. 3, tit. 1, § 1. 

5 Dig. Lib. 17, tit-1,1.1. See also Domat. B. 1, tit. 15, § 1; Pothier, 
Traite du Mandat. art. prelim. ; Wood. Civ. Law, B. 3, ch. 5. p. 242. 

§ Jones’s Bailm. 36,117. See also 1 Bell’s Com. 255; 1 Dane’s Abr. ch. 
17, art. 2. 

7Inst. Lib. 3, tit. 15, § 2; Pothier, Traité du Pret. a usage, art. prelim. ; 
Wood, Civ. Law, B. 3, ch. 1, p. 215; Dig. Lib. 13, tit. 6; Domat. B. 1, tit. 
5, § 1. 

* Inst. Lib. 3, tit. 15, § 2; Wood, Civ. Law, B. 3, ch. 1, p. 212; Pothier 
Traité de Pret de Consumption, art. prelim. 

® Jones’s Bailm. 36, 117; Inst. Lib. 3, tit. 15, § 4; Wood, Civ. Law, B. 8, 


ch. 2, p. 218. See also 2 Bell’s Com. 20,22; 1 Dane’s Abr. ch. 17, art. 
4, § 1. 
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ered to the creditor; if it remained with the debtor, though 
pledged as security, it was called an hypotheca (hypothecation.) 
“ Proprie pignus dicimus, quod ad creditorem transit ; hypothe- 
cam cum non transit nec possessio ad creditorem.” * 

‘$8. A Hiring, called in the civil law locatio-conductio, is a 
bailment always for a reward or compensation. It is divisible into 
four sorts. 1. The hiring of a thing for use, (locatio rei.) 2. 
The hiring of work and labor, (locatio operis faciendi.) 3. The 
hiring of care and services to be performed or bestowed on the 
thing delivered, (locatio custodie.) 4. The hiring of the car- 
riage of goods (locatio operis mercium vehendarum) from one 
place to another. The three last are but subdivisions of the 
general head of hire of labor and services.’ 


It must be obvious, upon the slightest consideration, as our 
author remarks, that these various classes of bailments admit, or 
may adunit, of very different obligations on the part of the bailee, 
both as to the nature and extent of his responsibility. Under 
the general head before referred to, our author considers the 
various degrees of diligence and care recognised in the law of 
bailments, and those of negligence which correspond thereto. 


‘§ 11. Before entering, however, upon the particular consider- 
ation of the distinctions of the common law, with the view of 
ascertaining the precise nature and extent of the obligations of 
the bailee in the various sorts of bailment, it may be of use to say 
a few words on the subject of the various degrees of care or dili- 
gence, which are recognised in that law. 

‘It has been justly said, that there are infinite shades of care or 
diligence from the slightest momentary thought to the most vigilant 
anxiety ; but extremes in this case, as in most others, are inappli- 
cable to practice. There may be a high degree of diligence, a 
common degree of diligence, and _a slight degree of diligence ; and 
these, with a view to the business of life, seem all that are neces- 
sary to be brought under review. Common or ordinary diligence 
is that degree of diligence, which men in general exert in respect 
to their own concerns. It may be said to be the common pru- 
dence, which men of business and heads of families usually exhibit 


1 Dig. Lib. 13, tit. 7, 1. 9, § 2; Lib. 20, tit. 1; Domat. B. 3, tit. 1, § 1. 

2 Jones’s Bailm. 36,117; Wood’s Civil Law, B. 3, ch. 5, p. 235; Inst. 
Lib. 3, tit. 25; Dig. Lib. 19, tit. 2; Pothier Traité de Louage, ch.1, § 1; 
Domat. B. 1, tit. 4, § 1. See also 1 Bell’s Com. 452; 1 Dane’s Abr. ch. 17, 
art. 4. 

3 Jones’s Bailm. 5. 
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in affairs, which are interesting to them. Or, as Sir William 
Jones has expressed it,' it is the care, which every person of com- 
mon prudence, and capable of governing a family, takes of his 
own concerns.” It is obvious, that this is adopting a very variable 
standard ; for it still leaves much ground for doubt, as to what is 
common prudence, and who is capable of governing a family. 
But the difficulty is intrinsic in the nature of the subject, which 
admits of an approximation only to certainty. And, indeed, it is 
less matter of law than of fact ; and in every community must be 
judged of by what is the actual state of society, the habits of busi- 
ness, the general usages of life, and the dangers, as well as the 
institutions peculiar to the age. So that, although it may not be 
possible to lay down a very exact rule, applicable to all times and 
circumstances ; yet that may be said to be common or ordinary 
diligence in the sense of the law, which men of common prudence 
generally exercise in their affairs in the country and age, in which 
they live. 

«§ 12. It will thence follow, that in different times and in dif- 
ferent countries, the standard is necessarily variable with respect 
to the facts, although uniform with respect to the principle. So 
that it may happen, that the same acts, which in one country, or 
in one age, may be deemed negligent acts, may at another time, 
or in another country, be justly deemed an exercise of ordinary 
diligence. 

‘§ 13. It is important to attend to this consideration, not merely 
to deduce the implied obligations of a party in a given case; but 
also to possess ourselves of the true measure, by which to fix the 
application of the general rule. Thus, in times of primitive or 
pastoral simplicity, when it is customary to leave flocks to roam at 
large by night, it would not be a want of ordinary diligence to 
allow a neighbor’s flock, which is deposited with us, to roam in 
the same manner. But, if the general custom were, at night, to 
pen them in a fold, it would doubtless be a want of such diligence, 
not to do the same with them. In many parts of our country, 
especially in the interior, where there are, comparatively speaking, 
few temptations to theft, it is quite usual to leave barns, in which 
horses and other cattle are kept, without being locked by night. 
But in cities, where the danger is much greater, and the tempta- 
tions more pressing, it would be deemed a great want of caution 
todo the same. If a man were to leave his friend’s horse in his 
field, or in his barn, all night, in many country towns, and the 


1 Jones’s Bailm. 6. 


? Tompkins v. Saltmarsh, 14 Sarg. & Rawle, 275. 
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horse were stolen, it would not be imagined, that any responsi- 
bility was incurred. But if in a large city the same want of pre- 
caution were shown, it would be deemed in many cases gross 
neglect. If robbers were known to frequent a particular district 
of country, much more precaution would be required, than in dis- 
tricts, where robberies were of very rare occurrence. What then is 
usually done in a country in respect to things of a like nature, 
whether more or less in point of diligence, than is exacted in 
another country, becomes, in fact, the general measure of dili- 
gence. 

‘§ 14. And the customs of trade, and the course of business 
also, have an important influence. If, in the course of a particu- 
lar trade, particular goods, as for instance coals, are usually left 
on a wharf without any guard or protection during the night, and 
they are stolen, the wharfinger or other person having the custody 
might not be responsible for the loss, although for a like loss of 
other goods, not falling under a like predicament, he might be 
responsible. If a chaise were left during the night under an open 
shed, and were stolen, the bailee might not be liable for the loss, 
if such was the usual practice of the place; and yet he would be, 
if other precautions were usually taken. In short, diligence is 
usually proportioned to the degree of danger of loss, and that 
danger is, in different states of society, compounded of very differ- 
ent elements. Men entrusted with money might in some cases 
be required to go armed ; when, in other times, such a precaution 
would be deemed wholly unnecessary. 

‘§ 15. And what constitutes ordinary diligence, may also be 
materially affected by the nature, bulk, and value of the articles. ' 
A man would not be expected to take the same care of a bag of 
oats, as of a bag of dollars; of a bale of cotton, as of a box of 
diamonds or other jewelry ; of a common load of wood, as of a box 
of rare paintings; of a rude block of marble, as of an exquisitely 
sculptured statue. The value, especially, is an ingredient to be 
taken into consideration upon every question of negligence; for 
that may be gross negligence in the case of a parcel of extraordi- 
nary value, which in the case of a common parcel would not be 
so. The degree of care, which a man may reasonably be required 
to take of any thing, must, if we are at liberty to consult the dic- 
tates of common sense, essentially depend upon the quality and 
value of the thing, and the temptation thereby afforded to theft. 
The bailee, therefore, ought to proportion his care to the injury, 


} Jones’s Bailm. 38. 
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or loss, which is likely to be sustained by any improvidence on 
his part.!_ But this, as well as some other considerations touching 
the degree of diligence, will properly find place in other parts of 
our inquiry. 

‘§ 16. Having thus ascertained the nature of ordinary dili- 
gence, we may be prepared to decide upon the two other degrees. 
High, or great diligence, is of course extraordinary diligence, or 
that, which very prudent persons take of their own concerns; and 
low, or slight diligence is that, which persons of less than common 
prudence, or indeed of any prudence at all, take of their own con- 
cerns. Sir William Jones considers the latter to be the exercise 
of such diligence, as a man of common sense, however inattentive, 
takes of his own concerns.? Perhaps, this is expressing the 


' measure a little too loosely ; for aman may possess common sense, 


nay, uncommon sense, and yet be so grossly inattentive to his own 
concerns, as to deserve the appellation of having no prudence at 
all. The measure is rather to be drawn from the diligence, which 
men, habitually careless, or of little prudence, (not ‘however 
inattentive” they may be,) generally take in their own concerns. 

‘§ 17. Having, then, arrived at the three degrees of diligence, 
we are naturally led to those of negligence, which correspond 
thereto; for negligence may be ordinary, or less, or more than 
ordinary. Ordinary negligence may be defined to be the want of 
ordinary diligence, as slight negligence may be of the want of great 
diligence, and gross negligence may be of the want of slight dili- 
gence. For he, who is only less diligent, than very careful men, 
cannot be said to be more than slightly inattentive ; he, who omits 
ordinary care, is a little more negligent than ordinarily men are ; 
and he, who omits even slight diligence, fails, in the lowest 
degree, of prudence, and is grossly negligent.* 

‘In strictness of speech, as has been well observed by Pothier,* 
negligence is not permitted in any contract; but a less rigorous 
construction prevails in some cases, than in others. The law con- 
siders diligence to be, in some sort, a relative term; and it must 
be judged of from the nature of the bailment, and all other ingre- 
dients, which may fairly be presumed to enter into the contem- 
plation of the parties. He, who asks a favor, has no right to 
expect to be absolved from a proportionate care; and he, who 


1 Batson v. Donovan, 4 Barn. & Ald. 21, 36, 42. 

2 Jones’s Bailm. 8. I have not been able to find the original passage in 
my own edition of Pothier. 
3 Jones’s Bailm. 8, 9. 4 Jones’s Bailm. 30. 
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accepts a burthen, has a right to demand, that he shall not be 
required to be as scrupulously exact, as if he received a benefit.’ 


After remarking that the view, which he had taken of the va- 
rious degrees of diligence required by the common law, is in 
perfect conformity to that, which the civilians have laid down, 
and explaining the terms of the civil law, by which the various 
degrees of diligence and negligence are expressed, our author 
says, — 

*§ 19. In respect to gross negligence, it is often said, that it is 
equivalent to fraud, or is evidence of fraud. That it may, in cer- 
tain cases, afford a presumption of fraud, and, indeed, that in very 
gross cases it may approach so near, as to be almost undistinguish- 
able from it, may be admitted, especially when the facts seem 
hardly consistent with any honest intention. But, that generally 
gross negligence and fraud are convertible terms, is a doctrine not 
supported by any just inference from the authorities in the com- 
mon law.’ 

Sir William Jones, in various passages of his work, as our 
author remarks, seems to inculcate a different doctrine, and in 
other passages to indicate a distinction between gross negligence 
and fraud, although the general course of his reasoning is the 
other way. Our author cites from the civil law, to show that it 
acknowledges no such distinction, and quotes decisions in the 
courts of common law, from which it appears that, in this respect, 
that law differs from the civil law. 


*§ 22. These cases sufficiently show, that the doctrine, that 
gross negligence is equivalent to fraud, cannot be maintained as a 
general result of the common law authorities. On the contrary, 
gross negligence is, or at least may be, entirely consistent with 
good faith and honesty of intention. And it would be a most mis- 
chievous error to confound it with fraud ; for, then, unless a jury 
should believe the party guilty of fraud, no laches would come up 
to the legal notion of gross negligence, so as to entitle the sufferer 
by the loss to a recovery. A man may leave a casket of jewels, 
or a purse of gold, upon the table of a public room at an inn, or 
may leave a large package of bank bills in a great coat in the 
common entry of an inn, from pure thoughtlessness ; and a jury 
might be well satisfied, that it was gross negligence. But if fraud 
were a necessary ingredient, the very statement of the case would 
negative a right of recovery. The law, however, does not neces- 
sarily include, in the notion of gross negligence, any admixture of 
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fraud, although in argument that is sometimes urged, with a view 
to relieve the defence from the pressure of other facts. 

‘§ 23. Having, then, ascertained the various degrees of dili- 
gence, and negligence, it is next to be considered, in what man- 
ner the law applies them to the different sorts of bailments. And, 
here, the doctrine adopted seems at once rational, just, and con- 
venient. When the bailment is for the sole benefit of the bailor, 
the law requires only slight diligence on the part of the bailee, 
and of course makes him answerable only for gross neglect. 
When the bailment is for the sole benefit of the bailee, the law 
requires great diligence on the part of the bailee, and makes him 
responsible for slight neglect. When the bailment is reciprocally 
beneficial to both parties, the law requires ordinary diligence on 
the part of the bailee, and makes him responsible for ordinary 
neglect.?’ 

Our author cites authorities to shew that a like division of the 
degrees of responsibility is to be found in the civil, French, and 
Scotch law ; and then proceeds to say,— 

‘$25. It follows, as a natural consequence from these princi- 
ples, that bailees in general are not responsible for losses resulting 
from inevitable accident, or irresistible force, although they may 
become so liable by special contract, or (as we shall hereafter see) 
by some positive policy of law. By inevitable accident, commonly 
called the act of God, is meant any accident produced by physical 
causes, which is irresistible ; such as a loss by lightning and storms, 
by the perils of the seas, by inundations and earthquakes, or by 
sudden death or illness. By irresistible force is meant such an 
interposition of human agency, as is, from its nature and power, 
absolutely uncontrollable. Of this nature are losses occasioned by 
the inroads of a hostile army, or, as the phrase commonly is, by 
the king’s enemies, that is by public enemies. In the same man- 
ner, losses occasioned by pirates are deemed hostile,? for pirates 
are deemed the enemies of the whole human race, (hostes humani 
generis ;) and by the common consent of nations, they are every 
where, when taken, punished with death.* By the law of nations 
they are esteemed outlaws, and their crimes, against whomsoever 
committed, are punishable in the courts of any nation, within 
whose criminal jurisdiction they are brought. 

*§ 26. Robbery by force is also deemed irresistible. Robbery 
(rapina) is in the civil law defined to be, the violent taking from 

1 Jones’s Bailm. 10,119; Coggs v. Bernard, 2 Ld. Ray. 909. 
? Abbott on Ship. P. 3, ch. 4, §§ 2,3. 
° U. States v. Smith, 5 Wheat. R. 153, 161, & note, id. 163. 
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the person of another of money or goods, for the sake of gain." 
The definition of the common law does not materially differ; for, 
in that law, it is defined to be the felonious taking from the person 
of another, or, in his presence, against his will, of goods or money 
to any value, by force or violence, or putting him in fear.?_ And, 
whether such robbery be by robbers on the highway, or by break- 
ing open a house, and assaulting the inmates, makes no difference. 
The acts of such banditti are considered irresistible.* In like 
manner, in cases of insurance, the maritime law deems a loss by 
robbers, or pirates, to be a loss by irresistible force. ‘Si furtum 
committatur in mari per piratas et latrones, tunc inter casus fortu- 
itos connumeratur,” is the language of Roccus.* We shall have 
occasion, hereafter, to notice an exception, not to the principle of 
the rule, but to its application by the common law, in the case of 
carriers. 

‘§ 27. But a loss by a mere private, or secret theft, is not con- 
sidered irresistible;> and whether it excuses the party, or not, 
depends upon the nature of the bailment, and the particular cir- 
cumstances of the case.6 If the proper degree of diligence has 
been used by the bailee, and notwithstanding that, a loss by such 
theft ensues, he is not responsible. There are exceptions, also, 
to this rule, which will also be taken notice of hereafter.’ 

*§ 28. Whether a loss, occasioned by the forcible breaking open 
of a house by robbers, or bandits, during the temporary absence 
of the family, would be deemed a loss by irresistible superior force, 
does not appear to have been directly settled in our law. Bonion’s 
case,* whether it be law or not, does not come up to the doctrine. 
And Sir William Jones® states, that, in case of a burglary, no 
bailee can be responsible without a very special undertaking; but 
he cites no authority on the point. He doubtless intends to speak 
of that crime in its technical sense, which supposes an actual 
occupation of the house, as a mansion, or, at least, if the family is 


? Halifax, Anal. Civ. Law. ch. 23, p. 79; Inst. Lib. 4, tit. 2; Wood, Inst 
Civ. Law, B. 3, ch. 7, p. 257. 

2 4 Bl. Com. 243; 2 East, Pl. Cr. ch. 16, § 124, p. 707. 

3 Jones’s Bailm. 44, 119; 10 Hen. 6, 21,(5). See also Jones’s Bailm. 40, 
29; Lib. Assisarum, 28. 

* Roccus de Assecur. n. 42. 

5 Roccus de Assecur. n. 42; Marsh. Insur. B. 1, ch. 7, § 4, p. 243. 

§ Clarke v. Earnshaw, 1 Gow.N. P. Rep. 30. 

7 See Marshall on Insur. B. 1, ch. 7, § 4, p. 243; Roccus de Assecur 
note, 42. 

® Mayn. Year Book, 275; Fitz. Abr. Detinue, 59. 

® Jones’s Bailm. 39. 
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absent, that it is so animo revertendi.! Pothier considers a loss 
by forcibly breaking open a house to be a loss by irresistible 
force.” 

*§ 29. Our own Bracton (Lib. 3, ch. 2, p. 99,) enumerates 
among casualties, fire, internal decay, shipwreck, robbery, and 
hostile incursions; for, speaking of certain cases, in which a bailee 
may be responsible for casualties, he says, “‘ Si forte incendio, 
ruind, naufragio, aut latronum vel hostium incursu consumpta 
fuerit vel deperdita, subtracta, vel ablata.”’ 

These principles, both in the civil and in the common law, 
are, as our author observes, to be understood with this limita- 
tion, that there is no subsisting contract between the parties 
which varies the general obligation resulting from them. The 
legal responsibility of the bailee may be narrowed or enlarged 
by any special contract, either express or implied, unless it be 
against public policy or positive law. Our author cites and 
considers the authorities in the civil and common law, and then 
proceeds :— 

‘§ 36. In respect to losses occasioned by inevitable accident, 
as by lightning, tempests, inundations, &c. there are very respect- 
able authorities, that notwithstanding a special contract or under- 
taking to keep safely, the bailee will not be responsible for such 
losses. Sir W. Jones manifestly supported this doctrine.* It is 
sanctioned also by St.German in the passage above cited ;* and 
was avowed by the court in Coggs v. Bernard.’ There are many 
cases in our law, where if a contract or condition, possible at the 
time it was made, become afterwards impossible by the act of 
God, or of the law, the obligation or condition is discharged.® 
There are others again, where a different doctrine is inculcated.? 
It is not easy to reconcile the cases, or to point out the different 
reasonings, on which they proceed. In Aleyne’s R. 27, this dis- 


1 Bl. Com 223; 2 East, Pl. Cr. ch. 15, § 11, p. 496. 

2 Pothier, Traité du Pret. & Usage, art. 53. 

3Jones’s Bailm. 43, 44, 45. 4 Doct. and Stud. Dial. 2, ch. 38. 

52 Ld. Raym. 909, 911, 915. 

® Powell on Contr. 446; Com. Dig. Condition D. 1, L. 12, 13; Co. Litt. 
206 ; 1 Roll. Abrid. Condition I; Williams y. Hide, Palmer R. 548, 550 ; 
W. Jones R. 179; Com. Dig. Assumpsit G.; Bac. Abridg. Condition D. 1, 
2; Noy. Max. 35; Harrington v. Dennie, 13 Mass. R. 93; Badlam v. 
Tucker, 1 Pick. 284. 

71 Roll. Abr. Condition G.; 8, 9,10; Com. Dig. Assumpsit G.; Baylies 
v. Fettyplace, 7 Mass. R. 325; Phillips v. Stevens, 16 Mass. R. 238; 2 
Saund. 422, note by Williams (2) ; 6 T. R. 750. 
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tinction is taken: “ Where the law creates a duty or charge, and 
the party is disabled to perform it without any default in him, and 
he hath no remedy over, there the law will excuse him; but when 
the party by his own contract creates a duty or charge upon him- 
self, he is bound to make it good, if he may, notwithstanding any 
accident by inevitable necessity ; because he might have provided 
against it by his contract.” This distinction has the countenance 
of highly respectable authorities. But in the present state of the 
law it does not seem possible to lay down any general rule on the 


subject, as to what casualties will excuse in cases of a special 
contract.’ 


The general rule of the civil law is, as our author remarks, 
that stated by Heineccius, that a bailee is never responsible for 
casualties, unless there has been unjustifiable delay, or the party 
has taken upon himself the risk of the casualty, he is at the 
same time guilty of neglect. Our author comments upon the 
civil and French law upon this subject, and then notices an 
erroneous doctrine advanced by Sir William Jones, relative to 
losses by private theft. 


*§ 38. In respect to theft Sir William Jones has given an 
opinion, that a loss by private theft is presumptive evidence of 
ordinary neglect.2, And he cites with manifest approbation the 
commentary of Gothofred on the Pandects, where he says, “ Alia 
est furti ratio ; id enim non casui, sed levi culpe fermé ascribitur. 
Adversus latrénes pariim prodest custodia; adversus furem pro- 
desse potest, si quis advigilet.” And the civil law seems well to 
warrant this distinction.* Pothier, too, has adopted it; but he 
considers the presumption of neglect in case of theft to be open to 
be rebutted by proof of due care.* 

‘§ 39. There does not seem to be any such rule adopted into 
our law, as Sir William Jones supposes. If the theft has been 
caused by negligence, it is without doubt, that the bailee will be 
responsible, where the nature of the bailment would make such a 
negligence a breach of his implied obligation. But, abstractly 
speaking, there is nothing in the case of theft, from which we 
have a right to infer, that because a loss has happened by it, 


16 T. R. 750 ; Hadley v. Clarke, 8 T. R. 259, 267. 

2 Jone’s Bailm. 43, 44, 119, 76, 77, 78, 109, and n. 9. 

3 Dig. Lib. 17, tit. 2, 52, 53; Wood, Inst. B. 1, ch. 1, p. 107; Domat, B.1, 
tit. 4, § 8, art. 3; Just. Inst. Lib. 3, tit. 15, §§ 2,3; Jones’s Bailm. 44, n.o. 

4 Pothier, Traité du Pret. a Usage, art 53. 




















1832. ] Law of Bailments. 149 





there must have been some neglect.'' On the contrary, no degree 
of vigilance will always secure a party from losses by theft. A 
store may be broken open, however securely locked; a person 
may be robbed while riding in a stage coach, or while asleep; a 
servant may be faithless and betray the confidence reposed in 
him; a person may be seized with a sudden fit, or alienation of 
mind, and the theft committed without any consciousness on his 
part. In these and in many other cases there would not be any 
prosumptiuu uf ueglect. And the civil law itself supposes, that in 
such cases the bailee might repel the imputation of negligence.? 
By our law in many cases a bailee is excusable, when the loss is 
by theft ; but never, when that theft is occasioned by gross negli- 
gence. So long ago as the reign of Edward the Third, (29 Assi- 
sarum, 28), it was held, that, if a person bail his goods to keep, 
and they are stolen, the bailee is excused. ‘The reasoning of the 
court, in Coggs v. Bernard,* shows, that the court did not con- 
sider theft as primd facie presumptive of negligence. In short, 
our law considers theft, like any other loss, to depend for its 
validity as a defence upon the particular circumstances of the 
case, and to be governed by the general nature of the bailment, 
and the responsibility attached thereto. It neither imputes the 
theft to the neglect of the party, nor, on the other hand, exempts 
him from responsibility from that fact alone. But, it decides upon 
all the circumstances, as leading to the conclusion, that there has, 
or has not, been a due degree of care used.*’ 

Under the general head of bailments in general, among other 
matters, the questions arising from a confusion of the goods of 
the bailor with those of the bailee, are discussed, and the au- 
thorities in the common and civil law are cited and commented 
upon, and the distinctions between the common law and the 
Roman law in this respect, are noticed. 

Having laid down and explained the principles applicable to 
bailments in general in the common, civil, and foreign law, 
and pointed out the distinctions and differences between these 
systems of jurisprudence, the learned author next considers 
the duties, rights, and obligations of the bailor and bailee under 
the several different species of bailments before alluded to. He 


1See Vere v. Smith, 1 Vent. 121; S. C. 2 Lev. 3; Jones’s Bailm. 98. 

2 Dig. Lib. 13, tit. 6, 1. 19, 20, 21; Domat, B. 1, tit. 4, § 8, art. 3; Inst. 
Lib. 3, tit. 15, § 3. 

32 Ld. Ray. 909. See 1 Vent. 121. 

4 Finicune v. Small, 1 Esp. N. P. C. 315; 2 Kent. Com. 449, 452. 
VOL. VII.—NO. XIII. 19 
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begins with a deposit. He considers the nature and different 
species of deposits in the common, civil law, and foreign law ; 
the persons between whom they may be made; the subject 
matter of them ; their essence ; when they are perfected; and 
the obligations which arise from them. Deposits are divided 
into voluntary and necessary deposits, and again into simple 
deposits and sequestrations in the civil law. But these distinc- 
tions are not recognised in the common law. The learned 
author says, — 

*§ 46. These distinctions are also found adopted in the French 
law ;! and they give rise to very different considerations in point 
of responsibility and rights. Hitherto they do not seem to have 
been incorporated into our law ; though if cases should arise, the 
principles applicable to them would scarcely fail of receiving gen- 
eral approbation, at least so far, as they affect the rights and the 
responsibilities of the parties. Cases of judicial sequestrations 
and deposits, especially in courts of chancery and admiralty, may 
hereafter require the subject to be fully investigated. At present 
there have fortunately been few cases, in which it has been neces- 
sary to consider, upon whom the loss should fall, when the aii 
has perished in the custody of the law.’ 

A deposit differs from what is called a mutuum in the civil 
law, where the identical thing lent is not to be returned, but 
another of the same kind, quantity, or value. The principles 
which regulate it in the civil, French, and common law, are the 
deductions from natural law, and do not depend on any positive 
regulations. In regard to those between whom it may be 
‘made, it is not distinguishable from other contracts. As to the 
subject matter, it is limited to personality by the common law. 
By the civil and French law, it is confined to corporeal pro- 
perty, but by the Scotch and common law, debts, choses in 
action, and other instruments, may become the subject of 
deposits, so called. It is not essential that the depositor should 
have an absolute title, if he have a special property or posses- 
sion, or even hold it by wrong, without title, he may lawfully 
deposit it, and can recover it back against every one but the 
owner. If, by mistake or otherwise, the real owner receive 
his own property on deposit, his obligation to return it is extin- 


} Pothier, Traite de Dépét, art. prelim; & ch, 1, art. 1, ch. 4, art. 84, 


&e. Code de France, B. 3, tit. 11, §§ 1920, 1921, 1949; Moreau & Carlton, 
Partidas 5, tit. 3, 1. 1. 
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guished, unless some other person has acquired a right, interest, 
or lien, which he is bound to respect. In the civil law, it is 
said, that by a delivery of the principal thing, that which is 
accessorial does not pass. This, in the common law, must 
always depend on the intention of the parties. As to the 
essence of the contract of deposit, the thing must be actually 
delivered to the bailee, if he has it not already in his possession. 
The principal end of the delivery must be to keep the thing. 
The custody must be gratuitous. The deposit must ordinarily 
be to some other person than the owner. There must be a 
voluntary consent of the parties entering into the contract. As 
to the obligation arising on the part of the depositary from the 
fact of the deposit, our author says, — 


‘It consists of two things; first, that he shall keep it with reason- 
sonable care ; secondly, that he shall, upon request, return it to 
the depositor. ! 

* § 62. As to the first, the natural inquiry is ;— What is to be 
deemed reasonable care. Being a bailee without reward, the de- 
positary is bound, of course, upon principles already stated in the 
introductory chapter, to slight diligence only; and he is not, 
therefore, answerable, except for gross neglect.? But in every case, 
good faith requires, that he should take reasonable care ; and what 
is reasonable care, must materially depend upon the nature and 
quality of the thing, the circumstances, under which it is deposited, 
and sometimes upon the character and confidence, and particular 
dealing of the parties.* The degree of care and diligence is not 
altered by the fact, that the depositary is joint owner of the goods 
with the depositor ; for in such a case, if the possessor is guilty of 
gross negligence, he will still be responsible, in the same manner 
as a common depositary, having no interest in the thing.* 

‘§ 63 It is often laid down in our books, that the depositary is 
bound to take the same care of the deposited goods, as he takes 
of his own; and it is thence deduced, as a corollary, that if he 
commits a gross neglect in regard to his own goods, as well as in 
regard to those bailed, by which both are lost, he is not liable, and 

the depositor must impute it to his own folly to have trusted so 
improvident a person. Sir William Jones seems, in some places, 


11 Dane’s Abr. ch. 17, art. 1 & 2; 2 Bl. Com. 452. 
2 1 Dane’s Abr. ch. 17, art 2. 

3 See Tompkins v. Saltmarsh, 14 Searg. & R. 275. 
4Jones’s Bailm. 82, 83. 
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so to understand the doctrine. Thus, in his commentary on the 
case of Mytton v. Cook, (2 Str. 1099,) where a painted cartoon, 
pasted on canvass, had been deposited, and the bailee kept it 
so near a damp wall, that it pealed and was much injured, and the 
verdict was for the plaintiff ; he says, ‘“ If it had been proved, that 
the bailee had kept his own pictures of the same sort in the same 
place and manner, and they too had been spoiled, a new trial 
would, I conceive, have been granted.”? And our own Bracton 
(Lib. 3, 99, 6,) lays down the same rule: “Is apud quem res de- 
ponitur, re obligatur, et de e& re quam accepit restituenda tene- 
tur; et etiam ad id, si quid in re deposita dolo commiserit. 
Culp autem nomine non tenetur, scilicet, desidie vel negligen- 
tie, guia qui negligenti amico rem custodiendam tradit, sibi ipsi 
et proprie fatuitati hoc debetimputare.” In this, he does nomore 
than copy the very words of the Institutes ;* and he is supported 
by the clear result of the Pandects.* Lord Holt, too, has given the 
doctrine the authority of his own great name.’ Pothier implicitly 
adopts it,® and he is followed by Mr. Chancellor Kent’ and other 
learned Judges. * 

‘§64. Notwithstanding the weight of these authorities, they 
seem to me not to express the general rule in its true meaning. 
The depositary is,as has been seen, bound to slight diligence only ; 
and the measure of that diligence is that degree which persons of 
less than common prudence, or indeed of any prudence at all, take 
of their own concerns. The measure, abstractly considered, has 
no reference to the character of the individual, but looks to that, 
which belongs to a whole class of persons ;!° and so Sir William 
Jones has intimated on some occasions. !! 

‘$65. Cases may, indeed, occur, in which the character of the 
individual may be important, for the purpose, not of furnishing a 


1 Jones’s Bailm. 46, 47; but see id. 82, 83, 122, 123; 1 Dane’s Abr. ch. 
17, art. 1, § 3. 

* Jones’s Bailm. 122, 123. 

* Just. Inst. Lib. 3, tit. 15, § 3. 

* Dig. Lib. 16, tit. 3,1. 32; Domat, Lib. 1, tit. 7, § 3, n. 2. 

° Coggs v. Bernard, 2 Ld. Ray. 909, 914; S. P. 1 Ld. Ray. 655, 

6 Pothier, Traité de Dépot, ch. 2, § 1, art. 1, n. 27. 

72 Kent. Com. 438. 


* Foster v. Essex Bank, 17 Mass. R. 479, 499; Gibson v. Paynton, 4 
Burr. 2298, 


® Tompkins v. Saltmarsh, 14 Searg. & Rawle, 275; Jones’s Bailm. 8, 118, 
119. 


° See Jones’s Bailm. 82, 83: Tompkins v. Saltmarsh, 14 Searg. & Rawle, 
275. 7 
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general rule, but an acception to that rule.! In the civil law it is 
natural, that there should be very great stress laid upon the habits 
and character of the depositary. In that law, gross negligence 
and fraud are considered as exactly equivalent to each other.? 
Hence the depositary is not made responsible for any loss, which 
does not carry with it a just presumption of fraud. Now, if the 
depositary did in fact take the same care of the bailed property as 
of his own, it would go far to repel the presumption of fraud ; for 
no person, however careless, would desire the loss of his own 
property. On the other hand, if the depositary took better care of 
his own property than of that bailed, the presumption of fraud 
would be strengthened. And the principle, on which this pre- 
sumption rests, is the same, whether the party is a very careless or 
a very careful person, in his own affairs; and it is applicable to 
other bailments, as well as to deposits. The French law has 
adopted the same line of reasoning ; and therefore Pothier follows 
it; and the cases put by him by way of illustration, are of this 
nature.* If a slave is deposited, and he is delivered back to a per- 
son, who is supposed to be his master, and is not; the deposi- 
tary is not liable. So, in case of a fire in the house, where the 
goods are lodged, if the depositary omits to remove them, suppos- 
ing them to be safe, especially if his own goods perish also, he is 
not responsible for any loss by the fire. But if he should remove 
his own goods, and not the others, then he would be responsible ; 
for there would arise a presumption of fraud, unless the other cir- 
cumstances of the case repelled it. The presumption would be 
still stronger, if the goods saved were of little value, and those lost 
were of great value.® Pothier puts a case as of clear responsibility 
for gross negligence, where the party, having a deposit of money, 
diamonds, or other precious jewels, which are ordinarily kept un- 
der lock, leaves them in an ante-chamber or vestibule of a house, 
exposed to all persons going and coming, and they are stolen by 
thieves.’ Yet upon his own principles, if the party left his own in 
the same situation, and they also were stolen, it would repel the 
imputation of fraud. After all, he is compelled to admit, that, 


1 The William, 6 Rob. 316. 

? Dig. Lib. 16, tit 3, 1.32; Id. Lib. 50, tit. 17, 1.23; Lib. 13, tit. 6, 1. 5, 
§ 2; Just. Inst. Lib. 3, tit. 15, § 3. 

3 Clarke vy. Erninshaw, 1 Gow. R. 30; Jones’s Bailm. 46; 2 Ld. Ray. 
914, 915; Foster v. Essex Bank, 17 Mass. R. 479, 498. 

4 Pothier, Traité de Dépot, ch. 2, § 1, art. 1. 

5 Id. n. 28; Dig. Lib. 16, tit. 3, 1. 1, § 32. 

® Pothier, Traité de Dépét, ch. 2, § 1, art. 1, n. 34. 

7 Pothier, Traite de Dépét, ch, 2, § 1, art 1; Id. n. 27. 
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practically speaking, the particular character of the depositary can 
rarely enter into discussions of this nature, and that the presump- 
tion of good faith is usually made in his favor.' 

*§ 66. Our law upon the subject of gross negligence differs from 
that of the civil law ; for gross negligence, though it may some- 
times be presumptive of fraud, and undistinguishable from it, may 
consist with perfect innocence of intention. Herice it is no de- 
fence to a depositary, that he has acted with good faith, if in truth 
he has been guilty of gross negligence. In the case of the dia- 
monds above put, the depositary would be liable for gross negli- 
gence, even though his own were left in the same place ; since 
such articles are usually kept in more secure places; and every 
depositary must be presumed to undertake for reasonable care with 
reference to the nature of the things bailed. Sir William Jones? 
admits this ; and Domat deduces this as the true exposition of the 
civil law.* Cases may, indeed, be put, in which the circumstances 
are so strong of extreme rashness on the part of the depositor, as 
justly to create an exception to the general rule of law, or rather 
a dispensation with it. As, if he should knowingly trust his dia- 
monds or other valuables with a man notoriously weak and infirm 
in judgment, or to a minor without any experience or discretion, 
or to a man grossly negligent and prodigal in his affairs, or subject 
to an absence of mind bordering on derangement, or to a person 
given to habitual intoxication ; and from these known infirmities, the 
thing bailed should innocently be lost; there might be strong ground 
to presume that the depositor was content to trust the party with 
all his faults and infirmities, and to take upon himself the respon- 
sibility of all losses not arising from actual fraud.* At least, it 
might fairly be put to a jury to presume a special contract in such 
a case, that the depositary should take the same care as he did of 
his own property, and that he should not be responsible, except for 
fraud.’ But these cases do not impugn the general rule. They 
turn upon circumstances, which imply a waver of it, or a substitu- 
tion of a different contract. 

‘ § 67. The doctrine here stated has also the sanction of adjudged 
cases in its support. Thus, were a gratuitous bailee put a horse 
of his brother into a pasture with his own cattle in the night time, 


1 Td. ch. 2, § 1, art. 1, n. 28; Jones’s Bailm. 30, 46, 82,83; 1 Domat, 
B. 1, tit. 7, § 3, n. 5. 

2 Jones’s Bailm, 38. 

3 Domat, B. 1, tit. 7, § 
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3,n. 5. 
4 Domat, B. 1, tit. 7, § 3, n. 5. 
5 The William, 6 Rob. 316. 
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and by reason of a defect of fences the horse fell into a neighboring 
field and was killed ; it was thought, that he was responsible to the 
owner, because it was gross negligence to put the horse into a dan- 
gerous pasture, to which he was unused.' So, in the case of the 
painting, (which has been before referred to,) where it appeared, 
that it was injured by being kept in a damp room next to a stable, 
it was held, that the party was liable for gross negligence ; and 
that the law, in the case of a deposit, will raise an implied promise, 
that the party will not grossly neglect or abuse the deposit.?__ In 
other words, the depositary is bound to reasonable care. The 
true way of putting cases of this nature is, to consider, whether 
the party has omitted that care, which bailees without reward usu- 
ally are understood to take of property of the like nature. There- 
fore, where a person had a deposit of money, and put it with his 
own in a valise on board a steamboat, and left it there in an ex- 
posed situation all night, and it was stolen, and his own money 
was left, he was held responsible for gross negligence. But if he 
had left it for a moment only, under ordinary circumstances, and 
no pressing danger, it would have been otherwise.* Lord Stowell, 
in a case of justifiable capture, where the captors are held respon- 
sible for due (that is, for reasonable) diligence, has expressed 
himself with great clearness on this subject. ‘On questions of 
this nature”’ (says he) ‘‘ there is one position sometimes advanced, 
which does not meet with my entire assent; namely, that captors 
are answerable only for such care, as they would take of their own 
property. This, I think, is not a just criterion in such case; for 
aman may, with respect to his own property, encounter risks from 
views of particular advantage, or from a natural disposition of rash- 
ness, which would be entirely unjustifiable in respect to tlie cus- 
tody of the goods of another person, which have come to his hands 
by an act of force. Where property is confined to the care of a 
particular person by one, who is, or may be supposed to be, ac- 
quainted with his character, the care, which he would take of his 
own property, might, indeed, be considered as a reasonable crite- 
rion.”* Certainly it might, ifsuch character was known, and the 
party under the circumstances might be presumed to rely, not on 
the rule of law, but on the care, which the party was accustomed 
to take of his own property in making the deposit. But unless he 
knew the habits of the bailee, or could be fairly presumed to trust 


! Rooth v. Wilson, 1 Barn. & Ald. 59. 
2 Mytton v. Cook, 2 Str. 1099. 

3 The William, 6 Rob. 316. 

* Tracey v. Wood, 3 Mason R. 132 








156 Law of Bailments. | Jan. 


to such care, as the bailee might use about his own property of a 
like nature, there is no ground to say, that he has waived his right 
to demand reasonable diligence.’ 

Lord Coke, as our author remarks, has adopted a different 
doctrine, holding that ‘if goods are delivered to one to be kept, 
or to be kept safely, it is all one in law.’ After commenting 
upon Southcote’s case and several other cases, our author con- 
tinues : — 

‘§ 72. But all the later authorities explode the doctrine, that 
an undertaking to keep, and an undertaking to keep safely, 
amount to the same thing. It was expressly overruled in Coggs 
v. Bernard.’ And in a very early case in the Year Books, (29 
Assisarum, 28,) it was held, that if goods be bailed to a party to 
keep, and he puts them among his own goods, and they are stolen, 
he is not chargeable with the loss.2_ This, of course, must be 
subject to the exception, that the theft is not by gross neglect. 

‘§ 73. The general doctrine, however, of Lord Coke, that if a 
man accepts goods to keep as his own, he is not responsible for 
losses by theft, is confirmed by later authorities. It is treated, 
however, as he treats it, not as an undertaking resulting from the 
general law of deposits, but as a special undertaking ; and limit- 
ing the common responsibility.? In many cases this considera- 
tion may become important; and especially, where the bailee is 
notoriously very careless and indifferent about his own affairs ; in 
which case the depositor might fairly be presumed to trust to such 
care as the bailee takes of his own goods.’ 


In like manner, if the depositor agree that the goods may be 
kept in’ a particular place, he cannot object to it as unsafe. 
But this will not excuse the depositor for exposing the thing to 
undue perils, or for gross negligence. 

‘§75. There is a question often treated of under this head, 
which is not merely curious but important ; and that is, how far a 
depositary is responsible for the loss of articles contained in a 
package, the contents of which are unknown to him.‘ If, for 
instance, a sealed box or locked casket, containing jewels, be 
deposited, and the depositary has no knowledge, that it contains 
jewels, how far will he be responsible for any losses of the jewels. 


1 The King v. Hertford, 2 Show. R. 172, [184.] 

2 Brook, tit. Bailments, 7. See 1 Dane’s Abr. c. 17, art. 7. 

3 Southcote v. Bennet, Cro. Eliz. 815; 4 Rep. 84; Kettle v. Bromsale, 
Willes R. 118; Coggs v. Bernard, 2 Ld. Ray. 909. Powell’s opinion. 

* Bradish v. Henderson, 1 Dane’s Abr. c. 17, art. 11, § 4. 
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The Roman lawyers discussed this question with a good deal of 
acuteness and ability. In the Pandects we find the following 
case and reasoning. Ifa sealed box is deposited, is the box only 
to be demanded in action, or may the articles contained in it be 
comprehended? ‘T'rebatius says, that the box only, and not the 
particular things, is to be sued for as a deposit. But if the con- 
tents are shown, and then deposited, the contents are to be added. 
But Labeo says, that he, who deposits the box, seems to deposit 
the contents also; and therefore he should sue for the contents. 
What then, if the depositary is ignorant what the contents are? 
It is not of much consequence, since he has accepted the deposit. 
And I am of opinion, (says Ulpian,) that he has a right to sue for 
the deposit of the contents, although the sealed box was depos- 
ited." Domat adopts the doctrine of Trebatius.2 The Scotch 
law arrives at the same conclusion.? The case, as put in the 
Pandects, seems principally to have reference to the nature of the 
suit, or the form of the libel; but it is obvious, that the difference 
of opinion among the Roman jurists was not confined to these 
merely technical points.* 

‘§ 76. Bonion’s case in the Year Books’ may be supposed to 
bear upon this question. It is as follows. Bonion brought his 
writ of detinue for certain goods, to wit, seals, plate, and jewels, 
against M. The defendant pleaded, that Bonion bailed to him 
the chest under lock to keep, and took away the key, and that he 
did not know, that the jewels and other things were therein ; and 
thieves came in the night, and broke open the chamber of the 
defendant, and carried away the chest into the field and broke it 
open, and at the same time took and carried away the goods of the 
defendant with the other goods. The plaintiff replied, that the 
jewels, &c. were delivered not locked up (hors denclosure) to be 
returned at his pleasure ; and upon this issue was joined. The 
case is a little differently reported by Fitzherbert, in his Abridg- 
ment, who says, the party was driven to reply, that the goods were 
not carried away by thieves. Sir William Jones seems to suppose 
this case to be wholly incomprehensible,® and incapable of any 
rational explanation. If the case, however, turned upon the point 
of the issue suggested by Fitzherbert, namely, that the loss was 


1 Jones’s Bailm. 38; Dig. Lib. 16, tit. 3,1. 1, § 41. 
21 Domat, B. 1, tit. 7, § 1, p. 17. 
3 Erskine’s Inst. B. 3, tit. 1, § 27, p. 490. 
4 Jones’s Bailm. 38. 
5 Mayn. Year Book, Edw. 2, p. 275, Fitz. Abr. Detinue, 59. 
6 Jones’s Bailm. 39. 
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not by thieves, there is nothing in it, which is not sound law. 
For if the plea was falsified in a material fact, the action was 
clearly maintainable. It is true, that the compiler of the Table 
to the Year Book relies on a distinction, that ‘if a casket sealed 
be delivered to me, in which there are jewels, and thieves in the 
night rob me and take them, I am not answerable; but that it is 
otherwise, if the jewels were delivered to me and I put them into 
a chest.”* But this distinction has no foundation in the case. 
And even if the account in the Year Book be the correct one, it 
shows no more, than that the plaintiff chose to put his case upon 
an immaterial issue. Fitzherbert in his Abridgment refers to 
another case,? which shows, that the received law then was, that 
if a party receives goods to keep, and he keeps them as his own, 
he is not chargeable, even in a case of theft. 

‘$77. The question, however, which divided the Roman 
lawyers, would, in our law, admit of different determinations, 
according to circumstances. If the bailee knew, that the box or 
casket contained jewels, although the bailor took away the key, 
he would be bound to a degree of diligence proportioned to the 
value of the contents. In other words, the same degree of care, 
which would ordinarily be required to be taken of such valuables 
when deposited, would be exacted of him. If he had no ground 
to suppose, that the box or casket contained any valuables what- 
soever, he would be bound only to such reasonable care, as would 
be required of depositaries in cases of articles of common value. 
And under such circumstances, if he were guilty of gross negli- 
gence, he would be held responsible for the loss, at least to the 
extent of what he might fairly presume to be the value of the con- 
tents. If, on the other hand, there was a meditated concealment 
of the contents of the box or casket from the bailee, with a view 
to induce him to receive the bailment, and he would not have 
received it, or have exposed it, as he did, if he had been made 
acquainted with the facts, then the transaction would be deemed 
a fraud upon him; or, at least, the loss would be deemed one 
occasioned by the bailor’s own folly or laches; and the bailee 
would not, even in a case of gross negligence, be responsible 
beyond the value of the box or casket itself, without the contents. 

‘§ 78. The two first of these propositions may be deduced 
from the comments of Lord Holt in the case of Coggs v. Bernard. 
The last seems established by the prevailing doctrine in respect 
to carriers, whogive notices, and thereby limit their responsibility, 


1 Jones’s Bailm. 39, 40. 
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when packages are entrusted to them, the contents of which are 
unknown or concealed, upon which we shall have occasion to en- 
large hereafter, when we come to that highly important branch of 
bailments.'!_ And there is sound reason for the distinctions thus 
made, in point of responsibility, in the different cases. No person 
has a right, by practising concealment or fraud, to impose a duty 
upon another, which he would not otherwise knowingly have un- 
dertaken. On the other hand, no person knowing or having rea- 
son to presume the contents of a box to be of very high and 
tempting value, has a right to excuse himself from a just responsi- 
bility, because the contents have not been formally communicated 
to him, and a request formally made, that he will undertake the 
custody of the whole ; since he may naturally presume, that such 
is the intention of the depositor, notwithstanding the security of 
a lock or seal ; and good faith requires him, under such circum- 
stances, not to disappoint the just confidence of the party. But, if 
he has no reason to suppose the contents to be of more than ordi- 
nary value, then he may fairly discharge himself by such care, as 
belongs ordinarily to trusts of that sort, and there is nothing com- 
municated, which calls for superior vigilance. 

*‘§ 79. The general rule, then, being, that the depositary is 
bound to reasonable care proportioned, indeed, to the nature and 
value of the article, and the danger of loss; and the measure of 
that care being slight diligence the result is, that he is generally 
liable for gross negligence only. If he takes the same care of the 
goods bailed, as of his own, that ordinarily will repel the presump- 
tion of gross negligence; but he may still be chargeable, if the 
negligence is such as even persons of slight diligence would not 
be guilty of. In short, he must exert the common diligence used 
by, and required of, depositaries in general ; and he cannot exempt 
himself from the consequences of omitting such diligence, unless 
he can deduce a more limited liability from all the circumstances 
of his own particular case.2 He may make a special contract, 
either to enlarge or to narrow his general responsibility. And 
then, in case of a loss, it will be incumbent on the party, who 
seeks to avail himself of the benefit of such contract, to establish 
it by suitable proofs. It will be rare, that such a contract can be 
expressly proved. It is usually implied from collateral circum- 
stances, which afford presumptions varying almost infinitely in 


» Batson v. Donovan, 4 B. & Ald. 21; Sleat v. Fogg, 5 B. & Ald. 342; 
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cogency and strength. We have already seen, that the depositary’s 
own character for diligence or carelessness may sometimes form 
an ingredient in the case, to negative, or to support a presumption. 
The proof must be strong, which will justify an inference, that 
the bailee is at liberty to take less care of the thing bailed than 
of his own. And in many cases a higher diligence may properly 
be exacted than the bailee is accustomed to take of his property, 
especially if his character, in this respect, is not most thoroughly 
known to the bailor.’ 


There are exceptions to the general rule of diligence. 1. 
Where there is a special contract. 2. Where there is an 
officious offer to keep the deposit. Sir William Jones states it 
to be a rule of law, that the depositary is liable for losses where 
he has made an officious offer. This was the civil law. But 
our author contends that it is not the common Jaw. 

*§ 82. The rule is certainly strittissimi juris ; and its incorpor- 
ation into our law ought not readily to be admitted. A voluntary 
offer of kindness to a friend, even when importunately urged, ought 
hardly to carry with it such penal consequences; since it is gen- 
erally the result of strong affection, a desire to oblige, and often of 
a sense of duty, especially in cases of imminent peril or sudden 
emergency. ‘The reason assigned for the rule is not satisfactory. 
It might, with at least as much force, be said, that he, who trusts 
such a deposit to a friend at his urgent request, confides it to him, 
as a proof of his personal confidence, and requires no more than, 
that he should guard it, as he guards his own, or at least as men 
ordinarily guard deposits. He does not mean to place a burthen 
on his friend, by which extraordinary responsibility is to be incur- 
red; but to manifest a personal confidence in the character and 
caution of his friend. Sir W. Jones has himself quoted, with ap- 
parent approbation, the opinion of Labeo, in the stronger case 
of a negotiorum gestor,* in which Labeo requires no more than 
good faith of him, when he interferes officiously, but from pure 
kindness, to act in my affairs; “‘affectione coactus, ne bona mea 
distrahantur, negotiis se meis obtulerit.’”"*_ The good sense of this, 
as a general rule, interpreting the offer of the party in its fair 


1 Jones’s Bail. 49. 


*The Wegotiorum Gestor in the civil law! is one, who spontaneously, 
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intendment, would seem more to belong to the manliness of the 
common law, than the rule promulgated by Julian, even with all 
the authority of imperial wisdom. ‘The modern code of France 
introduces a mitigated form of the rule; for, having announced, 
that a depositary must bestow, in keeping the thing deposited, the 
same care, which he bestows in keeping his own, it proceeds to 
declare, that the rule thus promulgated, ‘is to be applied with 
more rigor, if the depositary has himself offered to receive the 
deposit.”? It seems thus to insist upon somewhat more watchful- 
ness, without changing the ordinary obligations arising from de- 
posits ; that is, it requires more watchfulness in the discharge of 
duty, but not a different kind of diligence.’ 

In respect to necessary deposits, our law does not vary the 
responsibility from that which arises in ordinary cases. Nor 
does the civil law, in regard to the diligence required. Our 
author notices a species of deposit, called by Pothier an irregular 
deposit, and also a kind of deposit called quasi deposit, where 
the party comes to it by finding. The finder is bound to the 
same reasonable care of it as any voluntary depositary ex con 
tractu. The learned author cites and comments upon pas- 
sages from Bacon’s Abridgment and other more ancient author- 
ities, which maintain, contrary to the modern doctrine, that the 
finder is not liable even for gross negligence. In ordinary 
cases of deposits with banking corporations and bankers, the 
transaction amounts to a mutuum ; although sometimes a special 
deposit is made. In respect to the mode of keeping the deposit 
and the authority of the depositary over it, a question often 
arises how far the depositary is at liberty to use the thing depos- 
ited. Ordinarily, by the civil, French, and common law, he 
has no such right. But there are exceptions. 

*§ 90. The best general rule on the subject, (for every case 
must be governed by its own particular circumstances,) is to con- 
sider, whether there may, or may not be an implied consent, on 
the part of the owner, to the use. If the use would be for the 
benefit of the deposit, the assent of the owner may well be pre- 
sumed ; if to his injury, or perilous, it ought not to be presumed ; 
if the use would be indifferent, and other circumstances do not 
incline either way, the use may be deemed not allowable.? If 
money is deposited, especially locked up in a chest, or enclosed 
in a bag, the right to use it could scarcely be presumed to have 


1 Cod. Civ. art. 1927, 1928. 2 Jone’s Bailm. 80, 81. 
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been within the intention of the parties... The same rule would 
apply to other valuables, as jewely, for they would be subject to 
extraordinary perils. If books are lodged in a trunk, and locked 
up, the use of them would seem to be impliedly prohibited, espe- 
cially if the key is kept by the bailor. But, if the books are in 
an open chest, or book-case, or are left generally accessible, Pothier 
supposes, that a consent to the use of them by the depositary may 
be fairly presumable.? But, if this be true, the right to lend them 
to other persons would not be presumed. And if the books are 
very valuable, and have very expensive plates in them, which would 
be injured by use, a consent to use them would scarcely be pre- 
sumed. A deposit of valuable paintings would not justify a gen- 
eral use of them for purposes of show, or parade, which would 
expose them to injury; but a modified use of them might be fairly 
presumed, as an ornament of a private room, if they were left open 
in their frames. A deposit of a library of law books in the library 
of a friend, who is a lawyer, would almost carry with it the impli- 
cation of a right for him to use them for private consultation. 
Many other cases might be put to show the application of the prin- 
ciple of presumption.* Pothier puts one, of the use of a setting 
dog, where the use might be fairly presumed for game; * and the 
same may apply to hounds for the chase. The French code 
expresses the true sense of the law on this subject. The deposit- 
ary cannot make use of the thing deposited, without the express or 
presumed permission of the depositor.®’ 

The learned author discusses the question whether a deposi- 
tary has a special property in the deposit, and cites and com- 
ments on the cases and authorities. Sir William Jones and 
Blackstone maintain the affirmative, but, by the better author- 
ities, he has no property whatsoever in the deposit. The 
general owner may maintain an action against a stranger for an 
injury to or conversion of the thing deposited. Herein the 
civil law agrees with the common law. ‘The deposit is to be 
returned in the same state in which it was received, with any 
increase, or profits, which may have accrued from it, unless it 
be lost or injured without gross negligence of the depositary. 


1 Pothier, Traité de Dépét, ch. 2, § 1, art. 1, n. 37. 

2 Pothier, Traité de Dépdt, ch. 2, § 1, art. 1, n. 37. 

3 Ayliffe’s Pand. B. 4, tit. 17; Jones’s Bailm. 79, 80, 81. 
4 Pothier, Traité de Dépét, ch. 2, § 1, art. 1, no. 37. 

5 Jones’s Bailm. 79, 80, 81. 

6 Cod. Civ. B. 3, tit. 11, art, 1930. 
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A sale by the depositary, or his legal representative, will be a 
conversion at common law, or the owner may proceed for resti- 
tution. Restitution, generally, is to be made to the bailor. 
But the owner may recover them from the first, second, or any 
other bailee, into whose hands they may come. If the bailor 
transfers his right to the thing deposited, the bailee may deliver 
it to the person to whom it is transferred. If the bailee deliver 
the goods to a second bailee, the former can recover them of 
the latter, and the original bailor can recover of either of them. 
Where a servant makes the deposit, redelivery must be made 
to the master. And unless there be a conversion or loss by 
gross negligence, no action lies until a demand and refusal. 
The civil and French law agree with ours in the above particu- 
lars. Where a deposit is made by a party in a special charac- 
ter, as guardian, executor, or trustee, then if the trust be termi- 
nated, redelivery must be made to the party entitled to the 
property. Our author considers the case where different per- 
sons claim the same thing of the bailee under different titles, 
and the doctrine of interpleader, and says, with the excep- 
tion of cases of finding goods, it is confined to cases where 
there is a privity between the parties; but it is not so lim- 
ited by the civil and French law. In cases of joint deposit, 
generally, the bailee is not bound to redeliver the deposit with- 
out the consent of all the parties to the bailment; but this does 
not apply to cases where one has deposited without the consent 
or privity of the others. When there are two or more deposi- 
taries, each is liable for restitution of the whole. If no place 
be agreed upon, the property ought to be restored in the place 
where it is or ought to be kept. But it is difficult to lay down 
any general rule as to the place of restitution, other than that 
ordinarily it may be atthe place of deposit. Much must depend 
on circumstances and the presumed intention of the parties. 

In the civil law, if a deposit were made to be restored in any 
one of several places, the depositary had his choice of the place ; 
and if it were made to be restored at a future time, it might be 
immediately demanded back by the depositor, Our author 
states certain other cases in the foreign law, where the depositary 
is excused from redelivering the deposit when demanded. The 
demand must be made at a reasonable time, and a reasonable 
time must be given forredelivery. If the property be attached 
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or arrested, by process of law —or taken in execution from the 
depositary as the property of the bailor, and without his negligence, 
he will be excused from a redelivery — any one claiming it by 
title, must give reasonable proof of his title. All necessary 
expenses in preserving the deposit are to be reimbursed to the 
depositary. If he improperly refuses to redeliver the deposit 
he afterwards holds it at his own peril. The civil law makes 
him liable, in this case, also for the interest for use of it, and 
our law allows a similar compensation in damages. ‘There 
are certain cases of deposits by officers, attaching property un- 
der judicial process, which are considered by our author, and 
many authorities from the American and Foreign law are cited 
upon this subject. 

Mandate is the species of bailment next considered. It is 
so nearly allied to deposit, that, as our author says, it may be 
properly deemed to belong to the same class. It is confined, 
in our law, to personalty, but not in the civil law. Three 
things are necessary to a mandate. First, something which 
should be the matter of the contract. Secondly, that it be done 
gratuitously. ‘Thirdly, that the parties should intend to enter 
into the contract. It must respect an act to be done in futuro ; 
it must be some certain thing ; of a nature that it may be pro- 
perly deemed the act of the mandator ; capable of being done ; 
not vain and absurd, or unlawful or against sound morals ; and 
must concern the interest of the mandator or a third person. In 
respect to property in the thing, the mandatary stands in the 
same situation as the depositary. ‘The contract must be gratu- 
itous. But actual disbursements and expenses are recoverable. 
There must be a voluntary intention of the parties, to enter into 
the contract. No particular form is necessary to the contract, 
which may be varied at pleasure, and may be absolute or con- 
ditional, general or special; temporary or permanent. It may 
be made between any persons capable of entering into a con- 
tract generally. In the civil law, if the mandatary chooses to 
accept a mandate he is bound to perform it according to his en- 
gagement, and if he fails to do it he will be liable for all damages 
sustained by his neglect. Sir William Jones contends that the 
same doctrine belongs to the common law —by that law, how- 
ever, in cases of nonfeasance the mandatary is not generally 
liable, because his undertaking being gratuitous, there is no 
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consideration to support it, but in cases of misfeasance, he is 
liable to the extent of the injury. But Sir William Jones con-’ 
tends that the rule as to nonfeasance applies only where there 
is no special damage sustained. Our author cites authorities 
shewing that there is no such exception to the rule of the com- 
mon law — and explains the reasons, upon which the doctrine 
of the common law is founded. 


‘§ 169. There are many rights and duties of moral obligation, 
which the common law does not even attempt to enforce. It 
deems them of imperfect obligation, and therefore leaves them to 
the conscience of the individual. And in a practical sense there 
is wisdom in this course ; for judicial tribunals would otherwise be 
overwhelmed with litigation, or become scenes of the sharpest 
conflict upon questions of casuistry and conscience. It is a fun- 
damental principle of the common law, that a valuable considera- 
tion is necessary to support every parol contract ; and the importance 
of such a consideration is never lost sight of, except in solemn 
instruments under seal. A gratuitous contract, not under seal, is 
therefore absolutely void.' It has no legal existence or power. 
Now, a mandate is precisely a contract of this nature. What 
reason is there for excepting this particular class of contracts out 
of the general rule, any more than many or even all others? It 
may not involve more of good faith er confidence than many oth- 
ers. We must then either dispense with the general rule, or with 
exceptions, or draw an arbitrary line betweenthem. The common 
law has adopted the former course, as the wisest and safest, both 
in principle and application. The rule being once known and 
established, there cannot be any real ground of complaint on the 
part of the mandator. He knew, or might have known, (and his 
ignorance of the law cannot constitute any better excuse in this, 
than in other cases,) that the contract was a nullity. It was his 
own folly or rashness to confide in it. If he trusted to it, he took 
the risk of nonfulfilment upon himself, and he has no right to 
complain, that he has suffered by that risk, which has been the 
result of his own overweening confidence. 

$170. Mf regard to the distinction between nonfeasance and 
misfeasance, although it is nice, it may be accounted for in this way. 
The mandatary has his choice, to renounce the contract, or to per- 
fora it; to treat it as a nullity, or as a subsisting obligation.? If 


1 Coggs v. Bernard,2 Ld. Raym. 909,911, 919; Elsee v. Gatward, 5T. 
R. 143; Doct. & Stud. Dial. 2, ch. 24, p. 210, 211. 
2 Elsee v. Gatward, 5. T. R. 143. 
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he chooses to consider it in the latter light, and to act upon it as 
obligatory, why should he be permitted to separate the parts of the 
obligation, or to disjoin those, which were entered into as a whole ? 
Besides, an injury accrues ; and the mandator sues the other party 
for the wrong. The wrong is admitted, and the party sets up the 
contract in his defence. Ought the law to give him the benefit of 
the contract, as a subsisting obligation to protect him from being 
deemed a mere unauthorized wrong-doer; and yet, at the same 
time, to enable him to escape from its obligations, by proving, that 
he has violated the fundamental terms of that very contract ? The 
common law has deemed it unreasonable, that he should have such 
an indulgence. It has left him free to act, or not to act; if he 
chooses to act, it is at his pwn peril. He is not at liberty to com- 
mit a tort, and then shift his defence upon the imperfect obligation 
of a contract, under which the tort was done. It is difficult to 
affirm, that there is any thing positively inequitable or unjust in 
this; and it is not inconsistent with the general rule, as to void 
pacts, that the common law should give a remedy for injuries oc- 
casioned by an unskilful or mischievous execution of the trust. 

‘§ 171. Whether this reasoning is entirely satisfactory or not, 
it furnishes the key to the doctrine now under consideration ; and 
if the result is thought to be inconvenient, it exclusively belongs 
to the legislative power to apply the proper remedy. It may, 
however, be observed, that it is generally a favorite policy of the 
common law to prompt men to vigilance and care in their own 
concerns, and not to an over confidence in others. ‘The maxim of 
caveat emptor rests on this foundation ; and it has not hitherto been 
thought wrong in principle or found inconvenient in practice.’ 

Our author remarks, that from the text of the civil law, it is 
not easy to ascertain what was the degree of diligence exacted 
by that law of a mandatary, and cites authorities which shew 
that the civilians are not agreed among themselves upon this 
subject. But at the common law he is bound only to slight 
diligence, and of course is responsible only for gross negligence. 
Sir William Jones, however, has laid down the law otherwise, 
in regard to contracts to do work about goods. 


*§ 175. Sir William Jones, however, has taken distinction, and 
maintained, that there is a difference of principle in respect to the 
two classes, into which he divides mandates; (1.) A mandate to 
do work about goods; (2.) A mandate to carry goods from place 
to place. In respect to the latter, he adopts, without hesitation, 
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the doctrine, that the party is bound only to good faith, and slight 
diligence, and is responsible only for gross neglect.!_ But in re- 
spect to the former, he holds the mandatary, as engaging to use a 
degree of diligence and attention adequate to the performance of 
the undertaking.’ 

Our author cites several cases, and, among others, the case 
of Shiells v. Blackburne, (1. H. Bl. 158), which is directly in 
point against the distinction, and says, — 


‘§ 181. The doctrine of the case of Shiells v. Blackburne has 
never been impeached; and it is incidentally confirmed in other 
analogous cases.?_ So far as the American authorities have gone,* 
they appear to proceed on the same principles, and to deem the 
mandatary, like the depositary, liable only for gross negligence.’* 


If the mandatary violate his trust by misuser of the property, 
or does any act inconsistent with his contract, or in fraud of it, 
he will be liable for all resulting losses or injuries. Our author 
takes notice of a class of mandates in the civil law, arising under 
the quasi contract of negotiorum gestorum, which have no place 
in our law, although there are cases approaching near to it. 
The mandator is bound to render a full account of his proceed- 
ings, to shew that the trust has been duly performed, or to offer 
a justification, or excuse for nonperformance. In rendering 
this account, he is entitled to deduct and receive an allowance 
for all expenses and charges necessarily incurred in performing 
the trust ; he must restore the thing specifically, ard all incre- 
ments, earnings, and gains, derived from it. If there are joint 
mandataries, each is liable in solido. And if there are joint 
mandators, the account must be rendered to them jointly. As 
to the obligation of the mandator, arising from the contract of 
mandate, our author says the common law has furnished no 
decisions which go to the point. He states at large the civil 


1 Coggs v. Bernard, 2 Ld. Raym. 909. 

2 See .Veilson vy. McIntosh, 1 Stark. R. 237; Rooth v. Wilson, 1 Barn. 
& Ald. 59. 

3 Stanton v. Bell, 2 Hawk. N. C. Rep. 146; Foster v. Essex Bank, 17 
Mass. Rep. 459; Tracy v. Wood, 3 Mason R.132 ; Tompkins v. Saltmarsh, 
14 Serge. & Rawle, 275. 

* Mr Chancellor Kent, in his Commentaries, has adopted the text of Sir 
William Jones on this subject. But the reasonableness of the distinction 
does not seem to have undergone any deliberate examination by his learned 
mind. 
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and continental law, which, he says, may not be unfit to be 
considered by the professors of the common law, in the absence 
of all positive adjudications. ‘The mandator, by this law, con- 
tracts to reimburse the mandatary for all expenses and charges 
reasonably incurred in the execution of the trust, and also in 
respect to all contracts which arise incidentally in the proper 
discharge of his duty. And the general rule seems to be, that 
the bailor is bound to indemnify the mandatary against all losses 
and injuries, the cause of which cannot be traced to the execu- 
tion of the mandate, but not for losses or injuries of which the 
mandate was the occasion. The contract, by the common 
law, may be dissolved by the mandatary at any time before 
entering into execution of it, but not by the civil law. It may 
be dissolved by the death of the mandatary, or the mandator ; 
unless it be executed in part, when it is binding to that extent. 
It may be dissolved by a change of the state of the parties, as 
by marriage or insanity. It may cease by revocation, by opera- 
tion of law, or the act of the mandator; or by the bankruptcy 
of either party. Our author cites and comments upon the 
authorities, relative to the question, upon whom the burden 
of proof lies in case of an action by the bailor against the man- 
datary for gross negligence, and enumerates certain exceptions 
usually classed under the head of mandates. 

Our author, in the next place, treats of Gratuitous Loans. To 
constitute this contract, there must be a thing lent gratuitously 
for the use of the borrower, and to be specifically returned. 
The rights of the borrower are confined to the use actually or 
impliedly agreed to by the lender. It is not necessary that the 
lender should be the absolute owner, and even one having a 
special property or lie: may lend to the general owner. The 
right of using the thing is strictly confined to the use expressed 
or implied in the particular transaction. The loan is strictly 
personal, unless from circumstances a different intention may 
be presumed. ‘The borrower is bound to extraordinary dili- 
gence, and is answerable for slight neglect. 

‘ As the loan is gratuitous, and exclusively for the benefit of the 
borrower, he is, upon the common principles of bailment, already 
stated, bound to extraordinary diligence; and of course he is re- 
sponsible for slight neglect in relation to the thing loaned.' It is 
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singular, that Lord Holt, and after him Mr. Justice Blackstone,” 
should have considered, that the same degree of diligence, and the 
same degree of responsibility, attached to a bailee for hire, and to 
a borrower; for the contracts are wholly unlike in their nature 
and character. Sir William Jones is of opinion, that the borrow- 
er’s incapacity to exert more than ordinary diligence, will not, 
even on the ground of impossibility, furnish a sufficient excuse for 
slight neglect; for he contends, that the borrower ought to have 
considered his own capacity, before he deluded his friend by en- 
gaging in the undertaking.* But this doctrine must be received 
with some qualification and reserve ; and confined to cases, where 
there is either an implied engagement for extraordinary diligence, 
or the lender has no reason to suspect or presume a want of 
capacity. For if the lender is aware of the incapacity of the bor- 
rower, he has no right to insist upon such rigorous diligence. He 
has a right to insist on that degree of diligence only, which belongs 
to the age, the character, and the known habits of the borrower. 
Thus, if a spirited horse is lent to a raw or rash youth, or to a 
weak and inetlicient person, who is known to be such, the lender 
must content himself with such diligence as they may be fairly 
expected to use; and he has no right to insist upon the diligence 
or prudence of a very thoughtful and experienced rider.’ + 

What will be deemed slight neglect, or want of extraordinary 
diligence, must depend upon the circumstances of each particu- 
lar case. The borrower is generally exempted from all liability 
for losses by inevitable accident, or by casualties which could 
not have been foreseen or guarded against, if they be not con- 


nected with any fraud or fault on his part. Our author men- 


tions other cases, which form, or rather, under peculiar circum- 
stances, may form, exceptions to the general rule, that the bor- 
rower shall not be responsible for accidents. 

*§ 245. Pothier and the Civilians bave put a case under this head, 
which is somewhat nice and curious; and as Sir William Jones 
has commented on it, it may be well to state it in his own words. 
“If the house of Caius be in flames, and he, being able to secure 
one thing only, saves an urn of his own in preference to the silver 
ewer, which he had borrowed of Titius, he shall make the lender 

1 Coggs v. Bernard, 2 La. Raym. 909, 916. 

22 Bi. Com. 453. 
3 Jonests Bailm. 65; 1 Dane’s Abr. ch. 17, art. 12. 
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a compensation for the loss; especially if the ewer is the more 
valuable, and would consequently have been preferred, had he been 
owner of them both. Even if his urn is the more precious, he 
must either leave it, and bring away the borrowed vessel, or pay 
Titius the value of that, which he has lost ; unless the alarm was 
so sudden and the fire so violent, that no deliberation or selection 
could be justly expected ; and Caius had time on!y to snatch up 
the first utensil, that presented itself”! This is apparently the 
doctrine of the Pandects, the text of which is as follows: “ Si 
incendio vel ruina aliquid contigit, vel aliquod damnum fatale, non 
tenebitur, nisi forte, quum posset res commodatas salvas facere, 
suas pretulit.”? Pothier approves of the same doctrine; and as- 
signs as a reason, that the borrower is obliged to use the most 
exact diligence in respect to the thing borrowed, and he bestows 
less than his engagement imports, when he uses less, than he ap- 
plies to his own property, even when he applies it to a case, where 
there is an impossibility of saving the borrowed property, as well 
as his own. 

‘§ 246. Three cases are put by Pothier, and may be readily 
imagined; first, where the thing borrowed is of greater value 
than the borrower’s own property; secondly, where the things are 
each of the same kind and value; thirdly, where the borrower’s 
own are of the greatest value. Pothier decides each of the cases 
against the borrower, admitting the last to be of chief difficulty. 
His reasoning on the last case is to this effect. It is true, that the 
borrower cannot be reproached with any want of fidelity ; but still 
the borrower undertakes for extraordinary diligence, tenctur adhi- 
bere exactissimam diligentiam, and by the nature of his contract he 
engages for all risks, except losses occasioned by the vis major. 
“ Prestat omne periculum preter casus fortuitos, seu vim major- 
em.” Now, that alone is deemed to be vis major, which cannot 
be resisted, vis major, cui resisti non potest. Although the bor- 
rower could not save both his own and the borrowed goods ; yet 
he could have saved the latter at the expense of his own; and 
therefore they could not be said to be lost by the vis major. He 
admits, that it would be otherwise, where the tumult is such, that 
the borrower has no choice, and saves what comes to his hands 
first, without any exercise of judgment.° 

‘ §247. It may seem rash to doubt the accuracy of the reason- 
ing or conclusions of such distinguished minds, backed, as they 
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are, by the positive text of the civil law. And, if the question 
were one of a practical nature, it might be fit to abstain from any 
commentary. But, as it is scarcely more than a speculative propo- 
sition, it may not be wholly useless to lay before the reader some 
considerations for doubt on the point. 

‘§ 248. It is observable, that the question is not stated by the 
learned jurists as one of presumptive evidence, fit for the decision 
of a court or jury, as judges of the facts; but as a conclusion of 
law. If the thing borrowed is of very great value, as a casket of 
jewels, and the thing saved is of little proportionate value, there 
might be some foundation for a presumption of undue preference 
for the latter, and an undue inattention to the former. That, 
however, would be matter of fact to be weighed under all the cir- 
cumstances. But the case, as put, goes much farther, and 
decides, that even if the borrower’s own property is of very great 
value, nay, of the highest value, and the borrowed property is of 
very subordinate value, the law is the same; and a fortiori it. is 
the same, if they are of equal value. It is chiefly in relation to 
the case of the superior value of the borrower’s property, that the 
reasoning is pressed, and to that our doubts may be now confined. 

‘§ 249. The question, in our law at least, (and it would seem, 
also, in the civil law,) is, whether the borrower has been guilty of 
slight negligence, which, of course, is the omission of very exact 
diligence ; for, without that, he is not liable at all. The loss is 
confessedly by an ‘ inevitable mischance,” (for so Sir William 
Jones! and Pothier put it ;) and in such a case, no responsibility 
can attach upon the borrower, unless there has been some neglect 
on his own part. It is not true, as Pothier suggests, that the bor- 
rower is responsible for all losses not occasioned by the vis major, 
or fortuitous occurrences. Losses by theft without default of the 
borrower, and losses of all sorts, where he exercises the proper 
degree of diligence, are to be borne by the lender. It is not 
sufficient to show, that the loss has not been absolutely fortuitous, 
or by the vis major, in a strict sense. It is sufficient to show, 
that there has been no negligence whatsoever in occasioning the 
loss. The question, then, is, whether there is any negligence in 
the case thus presented. It is not, of course, sufficient to show, 
as Pothier suggests, that the borrower has taken as good care of 
the borrowed goods, as of his own; for that is not the extent of 
his obligation, it being for very exact diligence. But, if the party 
does, in fact, use very exact diligence in respect to his own, then, 
if he uses the same diligence in regard to the borrowed goods as 
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his own, his obligation is fully complied with. Now, if a man, in 
a case of fire, saves of his ewn goods those, which are preemi- 
nently valuable, it would be against common sense to say, that he 
did not use the utmost diligence in respect to all, when it was 
impossible for him to save all. The very case put by Pothier 
supposes, that it is impossible to save both the lender’s and the 
borrower’s goods. In a case, then, confessedly of extreme neces- 
sity, the borrower is made responsible for an exercise of the 
natural right of choice. He saves the most valuable, which 
would seem to be a rational course, and yet he is bound to pay 
for the loss of the other. Pothier does not pretend, that, in such 
a case, there is any negligence imputable to the borrower. His 
reasoning implies, that there is none. But he assumes (what he 
does not prove), that if the thing borrowed could by possibility 
have been saved, at however great a sacrifice, the borrower is 
bound to make that sacrifice. Nay, both he and Sir William 
Jones seem to admit, that, if in such a case he might have saved 
the borrowed goods, by abandoning his own, and he leaves both 
to perish in the flames, he is excusable. How cai this be, if 
there is any negligence in the case, arising from the mere fact of 
leaving the borrowed goods? If a party suffers his own goods to 
perish in the flames, it is no excuse for suffering the borrowed 
goods to perish in the same manner. It may afford some pre- 
sumption against negligence, especially if the borrower’s own 
goods were of very superior value. But, if he might have saved 
the borrowed goods by uncommon diligence, where is his excuse 
in point of law? 

*§ 250. But it is not true, that a borrower is bound to make 
every possible sacrifice in order to save the borrowed goods. If 
a man borrows a friend’s horses and carriage for a journey, he is 
not bound to carry with him a troop of horse to guard them against 
a possible robbery ; nor is he bound to protect them at the risk of 
his own life, or to the imminent hazard of his own person, or other 
valuable property. If, finding himself unexpectedly beset by rob- 
bers, and not knowing their force, he abandons the horses and 
carriage, and he escapes with his servants, not choosing to hazard 
the possible chances of resistance, partly because he has very val- 
uable treasures with him, and partly from fear of assassination, 
can he be held responsible for the loss, if there was a fair and 
honest exercise of judgment, and it was such conduct, as a very 
diligent and careful man ought to adopt? If a house is on fire, is 
a man bound to risk his life or limbs to save borrowed goods, even 
if, in the event, from unforeseen circumstances, or by great steadi- 
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ness of purpose, it was possible, nay practicable, so todo! No 
doctrine has as yet gone to this extent. The reasoning, then, 
which we have been considering, turns upon a supposed superior 
duty in a common calamity, or accident, to save that, which is 
borrowed, in preference to that, which is one’s own, whatever may 
be the value of the latter compared with the former. But the 
whole controversy turns upon the very question, whether there is 
any such superior duty.'_ It is not to be assumed, and then rea- 
soned from. It must be established as a just inference from the 
principles of law applicable to the subject. 

*§ 251. The doctrine of our law is, that in every case of a loan, 
to charge the borrower, there must be some neglect of duty, some 
slight omission of diligence. Ifthe highest possible diligence cannot 
save both the borrowed goods and the goods of the borrower, where 
is the rule to be found, which prescribes the choice in such a case, 
and compels a man to abandon his own for another’s? Principles 
going much deeper into human feelings, and morals, and rights, 
have not insisted on such an overwhelming sacrifice of personal 
preference. If two men are ona plank at sea, and it cannot save 
both, but it may save one; it has never yet been held, that ina 
common calamity and struggle for life, either party was bound to 
prefer the other’s life to his own. If a ship is capsized at sea, and 
the ship’s boat is sufficient to save a part of the crew only, is there 
a known duty to prefer a common destruction of all to the safety 
of a part? Ifthe crew of a foundered ship are dying from hunger 
at sea, are all to perish, or may they not cast lots for life or death 
to preserve the rest? These cases are put merely to show, that 
in a common calamity, the law does not look to mere heroism, or 
chivalry, or disinterested sacrifices. If it has furnished no rule 
for such cases, it is because they are incapable of any ; for neces- 
sity has no law. And to say the least of it, the equity, as well as 
the policy, of any such rule as Pothier contends for, is as ques- 
tionable, as any, which can be put in the dialectics of casuistry. 
The Code of France (art. 1882) has, however, adopted the doc- 
trine of Pothier; and thus given it a sanction, which may, per- 
haps, be thought sufficient to silence any private doubts.’ 

If there be any excess in the nature, time, manner, or quan- 
tity of the use beyond what may be fairly inferred to be within 
the intention of the parties, the borrower will be responsible, not 
only for the damages occasioned by the excess, but even for 
losses by accidents which could not have been foreseen or 


' Jones’s Bailm. 47; a similar case put of deposit. 
VOL. VIl.——NO. XIII. 
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guarded against. If no particular time be agreed on, the thing 
must be returned in a reasonable time. Our author notices 
some distinctions, in regard to the obligation to return the thing 
loaned, between the civil and foreign and the common law. 

‘ § 259. Ifthe borrower does not return the thing at the proper 
time, he is deemed to be in default, or, as the civil law phrases it, 
in mord (en demeure), and then he is responsible for all injuries, 
and even for all accidents. Sir William Jones has put, as excep- 
tions, (in which he is apparently supported by Pothier), “unless 
in cases, where it may be strongly presumed, that the same acci- 
dent would have befallen the thing bailed, even if it had been 
restored at the proper time ; or unless the bailee has legally ten- 
dered the thing, and the bailer has put himself ix mord by refusing 
to accept it.”* ‘The latter is a very clear case in the common 
law, as well asin the civil law. But in the former case the com- 
mon law is different ; for the refusal or delay is at the risk of the 
borrower; and it is deemed a misfesance or negligence on his 
part, which makes him liable for accidents.* And with this doc- 
trine the Code of France (art. 1881) coincides, as well as the 
Scottish law.*’ 

The thing borrowed must be returned, with every thing 
accessorial to it, to the lender, or his agent or personal repre- 
sentative, unless taken from him by legal process, or by the 
real owner ; and due diligence must be exercised as to the time 
and manner of return ; but the borrower is not responsible for 
deterioration not connected with his neglect of duty. After 
mentioning some of the obligations of the lender, our author 
says, — 

‘ § 273. Another obligation of the lender, by the civil law, is to 
reimburse the borrower the extraordinary expenses, to which he 
has been put for the preservation of the thing lent. The borrower 
(as we have already seen) is compellable to bear the ordinary 
expenses, for the loan being for his benefit, he must be presumed 
to bear the burthen, as an incident to the use. But the extraor- 
dinary expenses are at the risk of the lender. Thus, if a horse is 
lent for a journey, the ordinary expenses of the horse on the 
journey are to be borne by the borrower. But, if the horse is 


* Jones’s Bailm. 70; Pothier, Prét. 4 Usage, ch. 2, § 2, art. 2, n. 60. 
* Jones’s Bailm. 70; Pothier on Oblig. n. 143. 


3 Noy’s Maxims, ch. 43; Jones’s Bailm. 68; Coggs v. Bernard, 2 Ld. 
Raym. 909, 915. 


4 Ersk. Inst. B. 3, tit. 1, § 22. 
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taken sick, the extraordinary expenses of the hire are to be paid 
by the lender. So, if the horse is stolen, the extraordinary ex- 
penses of pursuit and recapture are to be paid by the lender.? 
And upon the same reasoning, if a coach is lent for a journey, 
the ordinary repairs of a slight nature during the journey would 
belong to the borrower; but those of an extraordinary nature, as 
procuring a new wheel for one which had failed, would belong to 
the lender. And in all these cases the borrower would have a 
lien on the thing, and may detain ‘it, until these extraordinary 
expenses are paid ; and the lender cannot, even by an abandon- 
ment of the thing to the borrower, excuse himself from repayment ; 
nor is he excused by the subsequent loss of the thing by accident ; 
nor by a restitution of it by the borrower, without insisting upon 
repayment.” 

*§ 274. No case seems to have arisen in the common law, 
where this question has occurred in judgment. Probably, in such 
a case (for it cannot be asserted to be clear) in the absence of all 
countervening presumptions, if the repairs had conferred a perma- 
nent benefit upon the thing loaned beyond the mere use for the 
journey, an obligation to reimburse the borrower to that extent 
might be implied. There might be more difficulty in regard to 
the cure of the sick horse, the expenses of which cure might be 
reasonably presumed, within the scope of the contract, to be a 
charge on the borrower, as necessary to his further use upon the 
journey. 

*§ 275. Another case of implied obligation on the part of the 
lender by the civil law is, that he is bound to give notice to the 
borrower of the defects of the thing loaned ; and if he does not, 
and conceals them, and any injury occurs to the borrower thereby, 
the lender is responsible. One case put in the Roman law is, 
where a party lends an infected vase, and the wine put into it by 
the borrower is spoiled thereby from want of notice, the lender is 
answerable.* A more stringent case would be, where a vicious 
horse is lent to put into a chaise for a ride, with a concealment of 
his defects, and thereby the chaise is broken to pieces, and the 
borrower injured in his limbs. How our law would deal with 
such cases, where there is no fraud in the concealment, does not 
appear to have been decided.’ 


All gratuitous loans may, at the common law, be revoked at 
the pleasure of the lender. ‘The death of either party, or mar- 
1 Pothier, Ibid. n. 81. 


2 Pothier, Ibid. n. 82,83; Dig. Lib. 13, tit. 6,1. 18, § 4. 
5 Pothier, ib. n. 84; Dig. Lib. 13, tit. 6, 1. 18, § 3. 
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riage of a feme covert, is in law a revocation of the bailment. 
By the loan nothing passes to the borrower but the mere right 
of possession and user of the thing during the continuance of 
the loan, —still, if an injury be done by a stranger, for which 
the bailee would be liable over to the lender, the bailee may 
maintain an action for it. 

Our author considers the question respecting the burden of 
proof in case of loss or damage to the thing loaned. He 
also points out some erroneous positions of Lord Holt, in regard 
to the rights of the parties in the case of the bailment of the 
property of a third person, or the transfer by the bailor to a 
third person; and notices the distinction between a mutuum 
and a commodatum. 

Pawns or pledges are the next subject of consideration. In 
our law they are confined to personalty. A pawn or pledge 
differs from a mortgage, as in the latter the whole title passes 
conditionally to the mortgagee, but in the former a special pro- 
perty only passes to the pledgee. There are few, if any, cases 
in our law, where an hypothecation, or pledge without posses- 
sion of the pledgee, exists ; and a pledge is confined to property 
of which there may be a present possession, or in which there 
is a present vested right ; but a mortgage may be without pos- 
session. Ordinarily, goods and chattels are the subjects of 
pledge, but money, negotiable instruments, choses in action, 
patent rights, manuscripts, and personalty generally, may be 
delivered in pledge. The civil and foreign law, in these 
respects, is somewhat different. ‘The pawner having a limited 
title to the thing, may pawn it to the extent of his title, but no 
further, and in the case of negotiable instruments for money, he 
may pledge them absolutely, so as to bind the owner. The 
thing and all which is accessory to it pass to the pledgee. A 
delivery, actual or constructive, upon condition or absolutely, 
for a limited or indefinite period, of the thing as security for 
some debt, or engagement, past or future, of the pledger or a 
third person is essential to the contract. The pawnee has a 
special property in the thing, but may recover the full value in 
an action against a stranger. He may retain the thing pledged, 
not only for the debt, or engagement, but for all incidental 
charges and expenses, but not for a former debt, unless by 
some express or implied agreement. If the pledge be not 
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redeemed within the stipulated time, by a due performance of 
the contract, the pawnee may sell it, with all its increments, to 
pay or indemnify himself; so if the pledge be for an indefinite 
period, after request and neglect or refusal to fulfil promptly 
the engagement, he may, upon due demand and notice, require 
asale. The civil law gave a right of sale to the same effect. 


‘§ 310. The law of England, existing in the time of Glanville, 
seems to have required a judicial process to justify the sale, or at 
least to destroy the right of redemption.’ But the law, as at pre- 
sent established, leaves an election to the pawnee. He may file 
a bill in equity against the pawner for a foreclosure and sale ; or 
he may proceed to sell ex mero motu, upon giving due notice of his 
intention to the pledger. And in the latter case, if the sale is 
bond fide and reasonably made, it will be equally as obligatory, as 
in the first case.2 But a judicial sale is most advisable in pledges 
of large value; as the Courts watch any other sales with uncom- 
mon jealousy and vigilance ; and any irregularity may bring its 
validity into question.? With the exception of Louisiana, where 


the civil law prevails, the English rule seems generally adopted in 
America.*’ 


If, however, there be a special agreement, this will regulate 
the rights of the parties. In this respect the case of a pawn 
differs from the ordinary case of a lien. But the pledgee can- 
not appropriate the property to himself, or become a purchaser 
at the sale. Our author treats of the rights of the pledgee by 
the civil and common law, where there are various claims upon 
the funds produced by the sale. If several things are pledged, 
each is liable for the whole debt. The pledgee may proceed 
personally against the pawner for his debt, without selling the 
pledge. But a court of equity, in a fit case, will, at the instance 
of the pawner, compel a sale. In the case of a negotiable 
security, the pledgee may sue in his own name, and recover the 


1 Glanville, Lib. 10, ch. 1, ch. 6; 1 Reeve’s Hist. 161, 162; 2 Bell Com. 
20, 21. 

2 Pothener v. Dawson, 1 Holt, N. P. R. 385; Tucker v. Wilson, 1 P. 
W. 261; 1 Brown, Parl. Cas. 494; Lockwood v. Ewer, 9 Mod. 278; 3 Atk. 
303; Cortelyou v. Lansing, 2 Cain Err. 200; 2 Kent Com. 453. 

32 Kent Com. 452, 453, 454; Prec. Ch. 419; Gilb. Eq. R. 104; 1 Ves. 
278 ; 3 Bro. Ch. R. 21; Hart v. Ten Eyck, 2 Johns. Ch. R. 92. 

4 2 Kent Com. 452, 453; Cortelyou v. Lansing, 2 Cain Err. 200; McLean 
v. Walker, 10 Johns. R. 471; Garlick v. James, 12 Johns. R. 146; Hart 
v. Ten Eyck, 2 Johns. Ch. R. 62. 
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money due, but cannot compromise with the party to the secu- 
rity. He cannot alienate the property absolutely, unless in 
very special cases; and not even a promissory note, if it con- 
tain upon it an intimation that it belongs to another; but he 
may sell or assign all his interest therein, absolutely or condi- 
tionally, or by way of pawn. 


‘§ 325. The doctrine of the common law now established in 
England, after some diversity of opinion, is, that a factor, having 
a lien on goods for advances, or for a general balance, has no 
right to pledge the goods ; and if he does, he conveys no title to 
the pledgee.! The effect of this doctrine is, in England, to deny 
to the pledgee any right in such a case to retain the goods, even 
for the advances or balance due to the factor. In short, the trans- 
fer is deemed wholly tortious ; so that the principal may sue for 
and recover the pledge without making any allowance or deduc- 
tion whatsoever for the debt due by him to the factor. The incon- 
venience, not to say harshness, of the latter part of the doctrine 
has been very seriously felt in England. And what renders it 
somewhat objectionable in principle is, that it is admitted, that 
the factor has a right to assign or deliver over the goods, as a 
pledge or security, to the extent of his lien thereon, if he avowedly 
confines the assignment or pledge to that, and does not exceed 
his interest.2 Now, if the right or lien of the factor is capable of 
assignment or transfer at all, as an interest or right adhering to 
the goods, and entitled to accompany the possession, there seems 
great difficulty in maintaining, that, because the title to the pledge 
is infirm in part, upon a general transfer or a general pledge, it 
shall be bad in toto, notwithstanding the pledgee may be an inno- 
cent bond fide holder. The general denial of the right to pledge 
by factors does not appear to have approved itself to the minds of 
Lord Eldon and Lord Ellenborough ;* and it has been suggested 
by Mr. Bell, that it probably had its origin in mistake.*  Parlia- 
ment, however, has at length interfered, and placed the doctrine 


? Daubigny v. Duvall, 5 T. R. 604; Newsome v. Thornton, 6 East R. 
17; McComb v. Davies, 7 East R. 5; Martini v. Coles, 1 M. & Selw. 140; 
Shipley v. Keymer, 1 M. & Selw. 484; Jolly v. Rathbone, 2 M. & Selw. 
298; Pickering v. Busk, 15 East R. 44; Queiroz v. Trueman, 3 Barn. & 
Cresw. 342. 

2 Mann v. Shipner, 2 East R. 523, 529; McComb v. Davies, 7 East. R. 
6,7; Kuekein v. Wilson, 4 Barn. & Ald. 443; 1 Bell Com. 483; 2 Bell 
Com. 95; Urquhart v. McIver, 4 Johns. R. 103 ; 2 Kent Com. 489. 

3 Pulteney v. Kymer, 3 Esp. R. 182; Pickering v. Busk, 15 East, 44. 

41 Bell Com. 486; 2 Kent Com. 491, note (a. ) 
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on this subject upon a far more rational foundation, than it was 
placed by the decisions of Westminster Hall. 

‘§ 326. In America the general doctrine, that a factor cannot 
pledge the goods of his principal, has been frequently recognised. * 
But it does not appear, as yet, to have been carried to the extent 
of deeming the pledge altogether a tortious proceeding so that the 
title is not good in the pledgee even to the extent of the lien of 
the factor ; and the principal may maintain an action against the 
pledgee without discharging the lien, or at least without giving 
the pledgee a right to recoup the amount of the lien in the dam- 
ages. Considering the present state of the English law on this 
point, and the unsatisfactory principle, on which the former doc- 
trine rests, it would perhaps be matter of regret, if the American 
Courts should feel themselves constrained, by the pressure of 
authority, to yield to it.? ‘ 

‘§ 327. But whatever doubt may be indulged as to the case of 
a factor, it has been decided, that, in case of a strict pledge, if the 
pledgee transfers the same to his own creditor, the latter may 
hold the pledge, until the debt of the original owner is discharged.* 
And it has been intimated, that there is, or may be a distinction 
favorable to the pledgee, which does not apply, or may not apply 
to a factor, since the latter has but a lien, whereas the former has 
a special property in the goods.*. It is not very easy to point out 
any substantial distinction between the case of a pledgee and the 
case of a factor. The latter holds the goods of his principal, as a 
security and pledge for his advances and other dues. He has a 
special property in them, and may maintain an action for any 
violation of his possession either by the principal or by a stranger. 
And he is generally treated, in juridical discussions, as in the 
condition of a pledgee.* But whether the distinction is well or 
ill founded, it does not materially affect the reasoning, that assigns 
to the pledgee of a factor a right to detain the pledge until the 
lien of the factor is discharged. And where, instead of a mere 
pledge, there is an actual transfer of the goods by a deed or other 


1 Kinder v. Shaw, 2 Mass. R. 398; Odiorne v. Marcy, 13 Mass. R. 178; 
2 Kent Com. 455, 456, 487, 488; Jarvis v. Rogers, 15 Mass. R. 389; 
Urquhart v. McIver, 4 Johns. R. 103; Van Amringe v. Peabody, 1 Mason 
R. 440. 

2 2 Kent Com. 491, note (a.) 

3 Jarvis v. Rogers, 15 Mass. R. 389. 4 Id. p. 408, 

5 MeComb v. Davies, 7 East R.5; Whitaker on Liens, 127; 2 Bl. Com. 
395, 396; Jones’s Bailm. 85, 86; 2 Kent Com. 456; 2 Saund. R. 47, note 
by Williams ; 1 Bell Com. 483; 2 Bell Com. 20, 93; Paley on Agency, ch. 
5 & ch. 6, p. 282 to 288. 
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legal conveyance by way of mortgage, there is no question, that 
the mortgagee may assign over the goods ; and the assignee. will 
be entitled to hold them against the mortgagor, until the mortgage 
debt, originally contracted, is paid. In such a case a legal, 
though defeasible title, is vested in the mortgagee, and not a mere 
lien, and to the extent of that title his assignment is operative and 
valid, and cannot be disturbed by the mortgagor, even though the 
mortgagee shall have assumed to convey an absolute title.’ 


Our author considers the rule of the civil law upon this sub- 
ject, and proceeds to discuss the question how far the pawnee 
may use the pawn. If some use of it be necessary to preserve 
the pawn, he may, and it is his duty to use it. So he may, 
if the use will be beneficial, or indifferent, to the pawn, but 
not if it will be worse for the use. If the pawn be of sucha 
nature that the keeping is a charge to the pawnee, as a cow, or 
horse, he may use it by way of recompense for the keeping. 


‘§ 330. (5.) But, if the use will be without any injury, and yet 
the pawn will thereby be exposed to extraordinary perils, there 
the use is impliedly interdicted. Sir William Jones, indeed, sug- 
gests, that in such a case the goods may be used, (by which he 
is presumed to mean /awfully used,) but at the peril of the 
pledgee.!' Thus, he says, ‘ If ehains of gold, earrings, bracelets, 
or other jewels, are pawned to a lady, they may be used by her, 
but at her peril; for if she is robbed of them, the loss is her own. 
In another work of considerable authority it is said, that if the 
goods pawned will be the worse for using, the pawnee must not 
use them ; otherwise he may use them at his peril. As, jewels 
pawned to a lady, if she keeps them in a bag, and they are stolen, 
she shall not be charged. But, if she go with them to a party, 
and they are stolen, she shall be answerable.”* To the former 
position, Sir William Jones objects, ‘‘ because (he says) the bag 
could hardly be taken, privately and quietly, without her omission 
of ordinary diligence.” And he considers himself well supported 
in this objection by the authorities.* This, however, will be mat- 
ter of discussion in a subsequent section. But it may well be 
doubted, whether there is any foundation for the doctrine, which 
is affirmed, both by Mr. Justice Buller and by Sir William Jones, 
that in case of a deposit of things, which are not hurt by use, the 
depositary may, at his peril, use them. The language of the 


1 Jones’s Bailm. 81. 2 Jones’s Bailm. 81. 
3 Buller’s N. Prius, 72. 42 Salk. 522; 2 Ld. Ray. 916, 917. 
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authority, which is principally relied on for its support, does not, 
when properly construed, justify any such conclusion. In Coggs 
v. Bernard, (2 Ld. Ray. 909, 916,) Lord Holt says, “If the pawn 
be such, as it will be worse for using, the pawnee cannot use it, 
as clothes, &c. But, if it be such as will never be worse, as, if 
jewels for the purpose were pawned to a lady, she might use them. 
But then she must do it at her own peril. For whereas, if she 
keeps them locked up in her cabinet, if her cabinet is broken 
open, and the jewels taken from thence, she would be excused. 
If she wears them abroad, and is there robbed, she will be answer- 
able. And the reason is, because the pawn is in the nature of a 
deposit, and as such, is not liable to be used.” Now, the reason 
here given, so far from proving, that the pledgee may lawfully use 
the jewels, expressly negatives any such right. And unless the 
contrary is expressly agreed, it may fairly be presumed, that the 
owner of such a pawn would not assent to the jewels being used 
as a personal ornament, and thereby exposed to unnecessary and 
extraordinary perils.’ 


The civil law is not materially different. Our author next 
treats of the obligations of the pawnee or pledgee. 

‘§ 332. Having considered the rights, the next inquiry is as to 
the duties of the pawnee. And here the question naturally pre- 
sents itself, What is the degree of diligence imposed upon the 
pawnee, in respect to the preservation thereof? As the bailment 
is for the mutual benefit and interest of both parties, the law 
requires, upon the principles already stated, that the pawnee 
should use ordinary diligence in the care of the pawn; and con- 
sequently he is liable for ordinary neglect in keeping the pawn.! 
This is the rule laid down by Bracton,? and maintained by Lord 
Holt. This, too, seems, according to the better opinion, to be 
the rule of the civil law.* The point of responsibility is in the 
civil law stated to be, where there is deceit and negligence. 
*‘Dolum et culpam, &c. pignori acceptum,’® says one passage 
of the Digest; ‘‘ sed ubi utriusque utilitas vertitur, ut in empto, 
ut in locato, ut in dote, ut in pignore, ut in societate, et dolus et 
culpa prestatur,”’® is another passage of the same authority. A 
third passage declares, ‘‘ Ka igitur, que diligens pater familias in 


2 Bract. 99 b. 2 Ld. Ray. 909, 916. 
4 Jones’s Bailm. 15, 21, 23, 75; Hein. Pand. Lib. 13, tit. 6, §§ 117, 118; 
Domat. B. 1, tit. 1, § 4, n. 1. 
5 Dig. Lib. 50, tit. 17, 1. 23. 
6 Dig. Lib. 13, tit. 6,1. 5, § 2; Id. tit. 7, 1. 13, 14. 
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suis rebus prestare solet, 4 creditore exiguntur ;’ and a fourth 
passage, “ Quia pignus utriusque gratia datur, &c. placuit suffi- 
cere, siad eam rem custodiendam exactam diligentiam adhibeat.’’? 
The same rule of ordinary diligence is understood to be adopted 
in modern times in the civil law countries of Continental Europe. 
It has the express sanction of Pothier, and other writers of ac- 
knowledged authority.°’ 


In this connexion, our author considers the doctrine of Sir 
William Jones, as to losses by private theft. 


‘§ 334. Lord Coke, in his Institutes, said,* that ‘‘ If goods be 
delivered to one as a gage or pledge, and they be stolen, he shall 
be discharged, because he hath a property in them, and therefore 
he ought to keep them no otherwise than his own.” ‘To which 
Sir William Jones, with unusual point, has replied, “I deny the 
first proposition, the reason, and the conclusion.” ‘The first pro- 
position is, that if goods in pledge are stolen, the pawnee is dis- 
charged. Sir William Jones asserts the contrary; and says, that 
a bailee cannot be considered as using ordinary diligence, who 
suffers the goods to be taken by stealth out of his custody. But 
for this position he cites no common law authority, except a dic- 
tum of Mr. Justice Cottesmore, in 10 H. 6, 21, 5, who said, “ If 
I grant goods to a man to keep for my use, if the goods, by my 
default, [mesgarde, i. e. inattention,] are stolen, it should be a 
charge upon me out of my own goods ; but if he is robbed of the 
same goods, he is excusable by law.”* Now, the case here put 
is plainly a mere deposit, where the bailee is responsible only for 
gross neglect ; and if Mr. Justice Cottesmore meant more, he was 
wrong in point of law. But he was not drawing any distinction 
between cases of theft, and robbery, as to the presumption of 
neglect; but between cases of losses by theft by neglect of the 
bailee, and cases of robbery by superior force, as affecting, in 
opposite manners, the responsibility of the bailee. ‘The dictum, 
therefore, furnishes no authority to the purpose ; and exclusively 
of this dictum the sole reliance of Sir William Jones is on the 
civil law, which he cites at large. The purport of the text of the 
civil law is not disputed ; but its application, as an authority in 
the common law, is not admitted. There is, then, no authority 


1! Dig. Lib. 13, tit. 7, 1. 14. 

2 Inst. Lib. 3, tit. 5, § 4; Ayliffe’s Pand. B. 4, tit. 1, p. 531. 

3 Jones’s Bailm. 29, 30,31; Pothier, Nantissement, n. 32, 33,34; Pothier, 
Obligations, n. 142; Domat, B. 3, tit. 1, § 4,n.1; Ersk. Inst. B. 3, tit. 1, 
§ 33; 1 Bell’s Com. 453. 

41 Inst. 89 a; 4 Rep. 83 b. 5 Jones’s Bailm. 44, note; Id. p. 79. 
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at the common law, which maintains the argument of Sir William 
Jones.’ 

He then cites and comments upon the authorities, and says, — 

‘§ 338. The true principle supported by the authorities seems 
to be, that theft, per se, establishes neither responsibility, nor irre- 
sponsibility in the bailee. If the theft is occasioned by any neg- 
ligence, the bailee is responsible ; if without any negligence, he is 
discharged. Ordinary diligence is not disproved, even presump- 
tively, by mere theft; but the proper conclusion must be drawn 
from weighing all the circumstances of the particular case. This 
is the just doctrine, to which the learned mind of Mr. Chancellor 
Kent has arrived after a large survey of the authorities;! and it 
seems at once rational and convenient.’ 

The pledgee is bound to render a due account of all the 
income, profits, and advantages, derived from the pledge, and 
return it after the debt or duty is discharged, to the pledger, or 
real owner, or person entitled thereto ; and is liable for all 
accidents and losses, happening after he is, in this respect, 
in default, or arising in any way from his default, whether 
consisting in commission, or omission, but no compensation is 
to be made for injury from accident without his fault, or 
from natural decay. In case of a pledge by way of mort- 
gage, if it be not redeemed at the stipulated time, the title 
becomes absolute, at law, in the pledgee; but in the case of 
a mere pledge it is otherwise. When no time is fixed, the 
pawner has his whole life to redeem, unless previously quick- 
ened through the instrumentality of a court of equity ; and his 
personal representatives may redeem, after his death, of the 
pawnee or his personal representatives. ‘The pawner may 
sell, subject to the rights of the pawnee, and in this case the 
vendee may redeem. The pawner having the general pro- 
perty, and the pawnee a special property, in the pawn, both may 
maintain actions against a stranger for an injury done to it. It 
has been said that a recovery by either ousts the other of his 
right to recover; but of this our author expresses doubts. 
Goods pawned cannot be taken in execution in a process 
against the pawner, unless in case of a suit in favor of the crown. 
The pawner impliedly warrants that he is owner of the pawn, 
and that he will not retake the pledge, or interfere with the 
rights of the pledgee. If this warranty be not complied with, 


} 2 Kent. Com. 452. 
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or in case of fraud, an action by the pledgee will lie against 
him. By the civil law, expenses and charges necessarily 
incurred in preservation of the pawn, must be reimbursed to 
the pawnee. No decision is found in the common law upon 
this point. But it would seem reasonable, as our author re- 
marks, to presume that extraordinary expenses and charges, 
which could not have been foreseen, should be at the charge of 
the pawner. The contract may be extinguished by payment, 
discharge, or satisfaction of the debt, in fact, or by operation of 
law. 


‘ § 362. (5.) If the right to the debt is barred by prescription, it 
is said in the civil law, that the right to the pledge is gone also." 
This would be true in the common law also when from the length 
of time there arises a presumption of the paymentof the debt. But 
if there is merely a positive bar by the statute of limitations against 
a personal action for the debt, it may deserve consideration, how 
far this will oust.the party of his right to retain the pledge towards 
satisfaction for the debt ; for the possession of the pledge may be 
the very reason, why the pledgee has omitted to bring a personal 
suit for the debt within the prescribed time. The pledger is not 
ordinarily barred of his right to redeem the pledge, so long as the 
pledgee may be presumed to hold it as a pledge. And the con- 
tinued possession of the pledgee, under such circumstances, affords 
proof of the non-extinguishment of the debt, although the statute 
of limitations may present a bar to a mere personal action. On 
the other hand, if a very long period has elapsed, and the pledge 
has continued in the possession of the pledgee, it affords a pre- 
sumption of an abandonment of it by the pledger, and if any pre- 
sumption of an extinguishment arises in such a case, it is an extin- 
guishment by receiving the pledge in satisfaction. If, then, the 
statute of limitations has run against the debt, as a personal claim, 
and the pledger seeks to recover back the pledge, why may not 
the pledgee avail himself of the protection of the same statute to 
bar such suit?’ And if the pledger insists, that it is still a pledge, 
why may not the other party avail himself of all the fair presump- 
tions arising in the case, that the debt has not been in fact paid, 
or that the pledge has been deemed a satisfaction of it? Some of 
the adjudged cases seem silently to admit the existence of a right 
in the pledgee over the pledge, notwithstanding the lapse of a pe- 
riod exceeding that of the statute of limitations for personal recov- 


' Domat, B. 3, tit. 7, § 1, n.9; Pothier, Pand. Lib. 20, tit. 6, § 5,1. 37 
to |. 40. 
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eries.!_ This, however, must be considered, in the absence of 
direct authority, as a point merely propounded for further consid- 
eration. But if the pledger admits the existence of the debt, and 
brings a bill to redeem, he can do so only upon payment of the 
debt, although the statute of limitations might otherwise be pleaded 
as a bar to it.’ 

The right to the pledge is also extinguished when the thing 
perishes, or by any act of the pledgee, releasing or waiving the 
pledge. 

Our author next considers the contract of Letting and Hiring. 
It is usually divided into two kinds. The bailment of a thing 
to be used by the bailee for a compensation to be paid by him. 
And the hire of the labor and services of the bailee, for a com- 
pensation to be paid by the bailer. And this last kind is sub- 
divided into two classes. The hire of labor and work to be 
done, or care and attention to be bestowed on the goods bailed, 
by a bailee, for a compensation. And the carriage of goods 
from one place to another for a compensation. There are cer- 
tain principles which apply to every species of this contract. 
It arises from the principles of natural law, is founded in con- 
sent, and involves reciprocal obligations. ‘Three things are 
essential to it. A thing to be let. A price for the hire, expressly 
agreed on, or tacitly implied. And a contract possessing a legal 


obligation. As to the price, and the obligation of the contract, 
our author observes, — 


* § 377. Sir William Jones, whose close adherence to the civil 
law marks every page of his treatise, has also confined his defini- 
tion of letting to hire to cases, where a pecuniary compensation is 
given; and he has classed all other cases as innominate con- 
tracts.2, But, there seems no reason for any such distinction in 
the common law, since no difference, either in responsibility or 
remedy, exists between the cases of pecuniary and any other sort 
of recompense ;* and they are all treated indiscriminately as cases 
of bailment for hire.* Lord Holt’s definition (2 Ld. Raym. 909, 
913,) suggests nothing as to the hire being pecuniary.’ 


' Cemp v. Westbrook, 1 Ves. 278; Gage v. Bulkly, Ridg. Cas. Temp. 
Hard. 278; Yelv. 178, 179; see also Pothier, Pand. Lib. 20, tit. 6, § 1, art. 
2; 1 Powell on mortg. by Conventry & Rand, 401, and notes, ibid. 

? Jones’s Bailm. 118; Id. 93; 2 Bl. Com. 444; Halifax’s Anal. Civ. Law, 62. 

3 Jones’s Bailm. 93. 

* Mr. Chancellor Kent has followed Sir William Jones in describing it as a 


bailment for a pecuniary recompense, apparently from deference to the author- 
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‘§ 378. (3.) As to the legal obligation of the contract. To 
produce this result, it is necessary, (1.) that the bailment should 
not be prohibited by law; (2.) that it should be between persons 
competent to contract ; and (3.) that there should be a voluntary 
consent between the parties.’ 

In case of the hire of things, there is, in the foreign and civil 
law, an obligation on the part of the letter, 


‘To deliver the thing to the hirer; to refrain from every 
obstruction to the use of it by the hirer during the period of the 
bailment ; to do no act, which shall deprive the hirer of the thing ; 
to warrant the title and possession to the hirer, to enable him to 
use the thing or to perform the service ; to keep the thing in suit- 
able order and repair for the purposes of the bailment ; and, final- 
ly, to warrant the thing free from any fault inconsistent with the 
proper use or enjoyment of it.’ 

‘§ 391. Besides these there are other implied obligations in the 
civil law. Such are the duties of disclosing the faults of the thing 
hired, and practising no artful concealment ; of charging only a 
reasonable price ; and of indemnifying the hirer for all expenses, 
which are payable by the letter.’ 


After explaining and commenting on the rules of the civil 
law, our author remarks, — 


*§ 392. Such are some of the more important obligations, de- 
duced in the civil and foreign Jaw on the part of the letter. It is 
difficult to say, how far (reasonable as they are in a general sense) 
they are recognized in the common law. In some respects the 
common law certainly differs. The civil law treats leases of real 
estates as bailments on hire, and indeed emphatically as bailments ;? 
and, as we have seen, the owner or lessor is, in the absence of all 
other stipulations or custoins, bound to repair. The common law 
is different in such cases; for the landlord, without an express 
agreement, is not bound to repair ; and the tenant may and ought 
to repair at his own expense.? Lord Mansfield, in Taylor v. 
Whitehand, (Doug. R. 744, 748,) said, that by the common law 
he, who has the use of a thing, ought to repair it. It is true, 
that the remark was applied to the case of a grant of a way, 
which was out of repair; but the remark was general. Lord 


1 Jones’s Bailm. 90. 

? Pomfret v. Ricroft, 1 Saund. R. 321,322, note; Id. 323, n. 7; Countess 
of Shrewsbury’s Case, 5 Rep. 13; 3 Esp. R. 590; Holt’s N. P.R. 7; 2 
Saund. R. 422; Fowler vy. Bott, 6 Mass. R. 63. 
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Hale is also reported to have said, that if plate is let, and is worn 
out in the service, the letter is not liable to any action, unless he 
has been guilty of some default. It has also been decided, that 
tenants are bound to repair fences during their occupancy.” In 
the absence of any direct authority upon the other points above 
stated from the foreign law, they must be propounded as still open 
to controversy in our law. Cases may easily be put of a practical 
nature, and of frequent recurrence. Suppose a coach is hired for 
a journey, and it is injured, and requires repairs, without any fault 
of the hirer during the journey; who is*to bear the expense of 
these repairs? If the repairs are very great, and are permanently 
beneficial to the owner, are they to be borne exclusively by the 
owner, or by the hirer, or jointly by both in proportion to the ben- 
efit received by each? A tenant is not obliged to make permanent 
or general repairs.* Isa like rule applicable to chattels ?: Suppose 
a ship, let for a voyage, should from accidents require repairs, and 
the contract contains no clause relative to repairs; are they to be 
paid for ultimately by the hirer, or by the owner? Is there a dif- 
ference between temporary and permanent repairs ; between slight 
and beneficial repairs ; between such as merely make good the 
old work, and such as increase the value of the ship ? These ques- 
tions are put; but they can be satisfactorily answered only, when 
they shall have undergone a judicial decision.’ 

The hirer acquires a special property in the thing, and he, 
as well as the bailor, may have an action against a stranger for 
an injury to it. He has an exclusive right to use it during the 
time of the bailment, unless he wrongfully use it contrary to the 
terms of the bailment. He is bound to put it to no other use 
than that for which it was hired; to use it well; to take care of 
it; to restore it at the time appointed ; and in general to observe 
whatever is prescribed by the contract, by law, or by custom. 
The case being one of mutual benefit, he is bound only for 
ordinary diligence, and of course is responsible only for ordi- 
nary negligence, at the common law, although there is some 
dispute as to the degree of care which the civil law requires. 
Our author cites and comments upon the authorities. ‘The 
hirer is liable for the default and negligence of his servants in 
the service of their master, or in obedience to his orders ; but 
not for any wilful or malicious injury done by them without his 


1 Pomfret v. Ricroft, 1 Saund. 321, 323, & ibid. note 7. 
2? Cheetham v. Hampson, 4 T.R. 318. 
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knowledge or consent ; nor for default or negligence while they are 
not acting in the course of his employment. Where the master 
is liable for the act or default of his servant, the servant is also 
liable. The master is not generally liable for a theft by his 
servant ; nor where the thing is lost through inevitable casualty, 
or by superior force or otherwise, without his fault. The hirer 
is bound to apply the thing to no other use than that for which 
it was hired ; and in case he does, he will be responsible for all 
losses and damages. He is bound to restore the thing in as 
good condition as he received it, unless it has been injured by 
internal decay, accident, or other means wholly without his 
fault. ‘The time, place, and mode of restitution depend on the 
circumstances of each particular case. The whole of the hire 
is in general not due, unless the hirer has had the use and 
enjoyment of the thing in the manner contemplated by the par- 
ties. ‘The contract is dissolved by a destruction of the thing, 
consent of the parties, operation of law, and where it is during 
pleasure, by the death of either party. 

Hire of labor and services to be done, or care and atténtion 
to be bestowed on goods of the bailor by the bailee, for a com- 
pensation, is divided into two kinds. The hire of labor and 
services, strictly so called, to make or repair things ; and the 
receiving goods on deposit for a reward. ‘Tailors, jewellers, 
and watchmakers, &c. are of the former class ; and warehouse- 
men, wharfingers, agents, factors, commission merchants, and 
bailiffs, &c. are of the latter class. In contracts for work to be 
done, the employer is bound to exercise good faith, and not 
conceal defects, or impose upon the other party, to pay the 
price of the work, and for all new and accessorial materials, 
and to conform to the contract, and do every thing on his part 
to enable the workman to execute his engagement. If the 
thing perish while the work is doing, by internal defect, acci- 
dent, or superior force, without any default of the workman, 
the latter is entitled to compensation for the work done. In 
this case, however, the French Code allows no compensation. 
Expenses and charges of preserving the thing are a fair charge 
on the bailor. ‘The workman or undertaker is bound to do the 
work ; to do it at the time agreed on ; to do it well; to employ 
the materials furnished by the employer in a proper manner ; 
and to exercise the proper degree of care and diligence about 
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the work. The contract being one of mutual benefit, ordinary 
diligence only is required ;. but different things require different 
degrees of care. But where skill as well as care is required 
in performing the undertaking, then if the party purports to 
have skill in the business and undertakes for him, he is bound to 
the exercise of due and ordinary skill, in the employment of his 
art or business about it, or to perform it in a workmanlike man- 
ner. In these cases he is understood to engage to use a degree 
of diligence, attention, and skill, adequate to the performance 
of the undertaking ; and the degree of skill and diligence rises 
in proportion to the value, the delicacy, and the skill of the 
operation. 


*‘§ 434. Sir William Jones, however, while he admits the 
general rule, seems to intimate in one place a more stringent doc- 
trine. ‘*‘ When (says he) a person, who, if he were wholly un- 
interested, would be a mandatary, undertakes for a reward to 
perform any work, he must be considered as bound still more 
strongly to use a degree of diligence adequate to the performance 
of it. His obligation must be rigorously construed» and he 
would perhaps be answerable for slight neglect, where no more 
would be required of a mandatary, than ordinary exertions.” * 
Now, this seems inconsistent with the general principles applica- 
ble to such bailments for hire. In such cases the bai ce is liable 
only for ordinary neglect, and not for sl'ght nezlect; for ordinary 
neglect of skill, and not for slight neglect of skill. In short, as 
a workman, he’undertakes for the ordinary diligence of a work- 
man in business of that sort; and he is responsible only for the 
omission of it.2 And the very case, put by Sir William Jones, 
of commissioners, [commission merchants,] factors, and bailiffs, 
when their undertaking lies in fesance,* shows his mistake ; for 
it is clear, that they are responsible only for ordinary diligence 
and skill. Sir William Jones may have been misled by consid- 
ering, that, as the rule of the civil law, as well as the common 
law, made the bailee answerable for a skill in his business ade- 
quate to the undertaking, he was answerable at all events, if there 
was the slightest neglect in applying that skill. _Domat seems to 
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have adopted a similar mode of reasoning ; and perhaps that is 
the doctrine of Pothier.’? 

‘§ 435. But even where the business or employment requires 
skill, if the bailee is known not to possess it, or he does not ex- 
ercise the particular art or employment, to which it belongs, and 
he makes no pretension to skill in it; there, if the bailor, with 
full notice, trusts him with the undertaking, the bailee is only 
bound for a reasonable exercise of the skill, which he possesses, 
or of the judgment, which he can employ ; and if any loss ensues, 
he is not chargeable.2__ As if (to put a case from the Mahome- 
dan law) a person will knowingly employ a common mat-maker 
to weave or embroider a fine carpet, he must impute the bad 
workmanship to his own folly.? So, if a man, who has a disor- 
der in his eyes, should employ a farrier to cure the disease, and 
he should lose his sight by using the remedies prescribed, he 
would certainly have no legal ground of complaint. 


A workman is not chargeable, if the thing perishes, while in 
his custody, without his fault, by inevitable casualty, internal 
defect, or any other peril not to be guarded against by ordinary 
diligence ; and where the thing was to be made from materials 
of his employer, he is entitled to a compensation to the extent 
of the work done; but when he was to make it from his own 
materials, the loss is his own. Our author notices the distinc- 
tion between a mutuum and a commodatum, and then proceeds : 


‘§ 440. ‘There are some other obligations implied on behalf of 
the bailee of work on a thing; such as the duty of.observing good 
faith, and practising no fraud, deceit, or imposition on the bailee, 
either as to the quality, quantity, or nature of his services. He 
is also bound to conform to any special stipulations, constituting a 
part of his contract.6 And when the work is done, he is bound 
to return the thing in good order to his employer. But this duty 
of returning the thing requires some qualification. For every 
bailee of this sort has a lien on the thing for the amount of his 
compensation ; and therefore is not, unless he specially agrees 
otherwise, bound to restore the thing bailed, until that compensa- 
tion is paid. Thus, a tailor, who has made a suit of garments 
out of the cloth delivered to him, is not bound to deliver the suit 


! Domat, B. 1, tit. 4, § 8,n.3; Pothier, Louage, n. 425, 

2 Jones’s Bailm. 53, 98, 99, 100; 2 Ld. Raym. 909, 914, 915; 1 Bell 
Com. 459. 

3 Jones’s Bailm. 100. 4 Jones’s Bailm. 99, 100. 
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to his employer, until he is paid for his services; nor a ship- 
carpenter, the ship, which he has repaired ; nor a jeweller, the 
gem, which he has set, or the seal, which he has engraved; nor 
an agistor, the horse, he has taken on hire ; until their compen- 
Sations are respectively paid.* 

‘§ 441. Questions of a very embarrassing nature sometimes 
arise upon contracts of this nature at the common law; as, for 
instance, how far a workman is entitled to receive compensation, 
when his work has been left incomplete; or he has done it im- 
properly ; or he has deviated from the directions of his employer. 
If there is a special contract in the case, generally speaking, 
according to the rules of the common law, no compensation can 
be recovered, unless the contract has been entirely fulfilled. If, 
therefore, a carpenter has undertaken to build a building accord- 
ing to a particular plan, and for a specified price, and he deviates 
from that plan, or does not complete the work, or does it imper- 
fectly or unskilfully, it seems, that he cannot recover any part of 
the stipulated compensation ; for he has not brought himself within 
the terms of the contract.2 So, if he has done any extraordinary 
work on it beyond his contract, he is not entitled to recover for 
such extraordinary work.’ But if, in either case, the deviation 
from the contract has been with the assent or acquiescence of the 
employer, then he may recover upon the original contract, so far 
as it can be traced in the execution, and on a quantum meruit for 
the residue of his services.* And if the work has, with the 
express assent or acquiescence of the employer, been left incom- 
plete, or he has knowingly dispensed with a perfect and skilful 
performance of it, in like manner a compensation can be recov- 
ered. Where the work has been done on the property of the 
employer, it is sometimes difficult to deduce any just inference of 
such assent, or acquiescence, or dispensation , because he is often 
compellable to use it, as it is, with all its imperfections, especially 
if it is of an immovable nature. But where the article is of a 
moveable nature, and might be rejected, if unsatisfactory, as a 
bureau, made out of a log of mahogany belonging to the employer, 
or a silver urn, out of old silver furnished by the employer, there 


12 Roll. Abr. 92, M.1; Blake v. Nicholson, 3 M. & Selw. 167; Chase 
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the receipt of the article without objection might perhaps furnish 
a ground to presume a waiver of the objections, notwithstanding 
the unski julness or incompleteness of the workmanship. The 
rule in Scotland seems in all cases to be, that balancing the in- 
convenience and damage arising from the imperfect or faulty per- 
formance against the benefit actually derived from the work, the 
workman is entitled to demand, or bound to make up the differ- 
ence.?’ 


He next considers the hire of custody, or deposits for hire, 
under the heads of agisters of cattle, warehousemen, wharf- 
ingers, factors, and other bailiffs. As to warehousemen, the most 
important practical question is, to determine when their respon- 
sibility begins and ends; especially when they act, as is not 
uncommon, both as common carriers and warehousemen. The 
rules of law and authorities upon this subject are stated and dis- 
cussed by our author. 

*§ 450. Care should be taken by warehousemen to make deliv- 
eries to the parties properly entitled ; for, if by mistake they de- 
liver the goods to a wrong person, they will be responsible for the 
loss, as upon a wrongful conversion. And a warehouse-man, 
who has received goods from a consignee to be kept for his use, 
may refuse to redeliver them, if they are the property of another, 
if the latter prohibits the redelivery.° ’ 

‘§ 454. In respect to depositaries for hire, there seem some 
discrepancies in the authorities, whether the onus probandi of 
negligence lies on the plaintiff, or of exculpation on the defendant, 
in a suit brought for the loss. In England the former rule is 
maintained.* In America an inclination the other way has been 
expressed.$ ’ 

As to factors, if they act with reasonable skill, ordinary dili- 
gence, and good faith, they will be protected. They are at 
liberty to act according to the usages of trade, and give credit 
where it is customary. ‘They must ordinarily follow the instruc- 
tions of their employers. But in cases of unforeseen emer- 
gency and necessity, they may act, even contrary to the general 
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tenor of the instructions of their principal, if those instructions 
are manifestly applicable to ordinary circumstances. 

Our author next treats of the cases which constitute excep- 
tions from the general rule in bailments of this nature, namely, 
the cases of Postmasters, Innkeepers, and Common Carriers. 

*§ 458. In respect to carriers for hire generally, it would not 
seem, that they were originally by the civil law put under any 
peculiar obligations not belonging to other bailees for hire.! A 
special edict, however, was passed, (as we shall see hereafter,) by 
which shipmasters, innkeepers, and stable-keepers, (“‘ naute, cau- 
pones, stabularii,”) were put under peculiar responsibility, and 
made liable for all losses not arising from inevitable casualty, or 
overwhelming force, (“‘damno fatali.”)? And the modern nations 
of Continental Europe, seem to have incorporated the same gen- 
eral obligations into their jurisprudence with exceptions of a like 
nature.* ‘The Roman edict, it will be at once perceived, did 
not extend in terms to carriers on land ; though in most countries 
it has been practically expounded, so as to include them.’* 


The common law extends the liability of Common Carriers 
beyond that which is supposed to exist in the civil law. 

In England and America, Postmasters are public officers, and 
are not personally liable for the contracts made by them in that 
capacity. 

‘§ 463. But although the postmaster-general is not liable as a 
common carrier, or for any negligence or delinquency of his depu- 
ties or servants in the office, it does not follow, that these deputies 
and servants are not liable for losses occasioned by their own 
negligence and delinquency. On the contrary, it is clear, that 
they are liable for all losses and injuries occasioned by their own 
default in office.’ Whether a deputy postmaster is liable for the 
neglect of his clerks and servants has not as yet been decided in 
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tit. 1, § 28; Dig. Lib. 4, tit. 9,1. 1,5; Domat, B. 1, tit. 16, § 1, 2. 

3 Pardessus, Droit Comm. Part. 2, art. 516, 542, 545, 553; Cod. Civ. art. 
1782 to 1786; Domat, B. 1, tit. 16, §§ 1,2; Merlin Répertorie, art. Vvuitu- 
rier; Ersk. Inst. B. 3, tit. 1, § 28, tit. 3, §§ 15,16; Moreau & Carlton’s 
Partidas. Part. 5. tit. 8, 1. 26. 

4 Ersk. Inst. B. 3, tit. 1, § 28 & note; Domat, B. 1, tit. 16, §§ 1,2; 1 
Bell Com. 467. 

5 Renning v. Goodchild, 3 Wilson R. 443 ; Whitfield v. Despencer, Cow- 
per R. 754; 2 Kent Com. 474; Stork v. Hurris, 5 Burr. R. 2709; 1 Bell 
Com. 468. 
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our Courts.' But it was held in one case, that if it is intended 
to charge any postmaster with the default of his clerk or servant, 
the declaration should state the case according to the fact ; and 
that, upon a general charge of negligence by the postmaster him- 
self, it is not competent to give evidence of the negligence of his 
clerk or servant.?* In a case properly made up, charging the 
postmaster with the default of his clerk or servant, it was said, 
that his liability would only result from his own neglect in not 
properly superintending the discharge of the duties of his office. ’ 

After stating and commenting upon the authorities in the civil 
law in regard to innkeepers, our author observes that by the 
common law they are bound to take uncommon care of the 
goods and baggage of their guests. The custody of the goods 
is accessory to the principal contract. If they are damaged in 
his inn, or stolen from it by his servants, or domestics, or by 
another stranger guest, he is bound to make restitution. He 
cannot exonerate himself by refusing to take care of them ; 
unless he refuse to admit the traveller for want of room; but if 
he has room and can accommodate him, he is not at liberty to 
refuse convenient rooms and lodging toa guest who is ready and 
able to pay him a suitable compensation. And he has a lien 
upon the goods and person of the guest for this compensation. 
It is not necessary to prove that the goods have been lost by the 
negligence of the innkeeper; but he may show, in his defence, 
that they were stolen by the servant, or companion of the guest, 
who came with him, or that the guest took upon himself the 
custody of the goods, or by his own neglect exposed them to 
peril, or did not observe the directions of the innkeeper as to 
the place of deposit. 


‘§ 472. But innkeepers are not responsible to the same extent 
as common carries. The loss of the goods, while at an inn, will 
be presumptive evidence of negligence on the part of the inn- 
keeper or of his domestics. But he may, if he can, repel this 
presumption, and show, that there has been no negligence whatso- 
ever; or, that the loss is attributable to the proper negligence of 
the guest, or that it has been occasioned by inevitable casualty or 


11 Bell Com. 468, 469. 

2 Dunlap v. Munroe, 7 Cranch, 242, 269; S. C. 2 Peters’s Cond. R. 484. 

3 Ibid. p. 242, 269. 

* This position seems irreconcilable with the general doctrine in Brucker 
v. Fromont, 6 T. Rep. 659. 
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by superior force.! Thus, although a common carrier is liable for 
all losses occasioned by an armed mob, (not being public enemies,) 
an innkeeper would not be liable for such a loss ;?_ nor would he 
be liable (it should seem) for a loss by robbery and burglary by 
persons from without the inn.* However, this doctrine should be 
now stated with some hesitation, for in a very recent case Mr. 
Justice Bailey said, “It appears to me, that the innkeeper’s lia- 
bility very closely resembles that of a carrier. He is prima facie 
liable for any loss not occasioned by the act of God or the king’s 
enemies; although he may be exonerated, where the guest chooses 
to have his goods under his own care.”* From which language, 
it may perhaps be inferred, that the learned Judge would hold him 
responsible in cases of burglary and robbery. ‘The case, however, 
did not call for the dictum.’ 


As to who are deemed innkeepers, our author says, — 


‘§ 475. (1.) An innkeeper may be defined to be the keeper of 
a common inn for the lodging and entertainment of travellers and 
passengers, their horses and attendants, for a reasonable eompen- 
sation.’ It must be a common inn, or diversorium, that is, an inn 
kept for travellers generally, and not merely for a short season of 
the year, and for select persons, who are lodgers.® But it is not 
necessary, that the party should put up asign as keeper of an inn. 
It is sufficient, if in fact he keeps one.?7_ In a recent case it was 
said, that ‘‘ The true definition of an inn is a house, where the 
traveller is furnished with every thing, which he has occasion for 
whilst on his way.”® And where a house of entertainment was 
kept in London, in which the keeper provided lodgings and enter- 
tainment for travellers and others, it was held to be an inn, al- 
though it had no stables, and no stage-coaches or wagons stopped 
there.* But the keeper of a mere coffee-house is not deemed an 


1 Jones’s Bailm. 96; Burgess v. Clements, 4 M. & Selw. 619; Calye’s 
case, 8 Rep. 42. 

2 Morse v. Slue, 1 Vent. 190, 238; Hob. R. case 30; Rich v. Kneeland, 
Cro. Jac. 330; 12 Mod. 480; Jones’s Bailm. 109. 

3 Jones’s Bailm. 96; Burgess v. Clements, 4 M. & Selw. 306; 12 Mod. 
487; 8 Rep. 32. 

4 Richmard vy. Smith, 8 B. & Cres. 9. 

5 Bac. Abr. Inns & Innkeepers, C. 

® Calye’s case, 8 Rep. 32; Carth. 417; 5 Mod. R. 427; 1 Salk. 387; 
Bac. Abr. Inn, B; 1 Bell’s Com. 469. 

7 Bac. Abr. Inn, B. 

® Thompson v. Lacy, 3 Barn. & Ald. 283. 

® Id. Ibid. 
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innkeeper.! And a person, who keeps a mere private boarding 
house, or lodging house, is in no just sense an innkeeper.’? 

As to who to be deemed guests, it is said — 

‘As inns are institated for passengers and wayfaring men, a 
neighbor or friend, who is no traveller, but comes to the inn at 
the request of the inkeeper, and lodges there, is not deemed a 
guest. But where a traveller comes to the inn, and is accepted, 
he becomes instantly a guest. And it was held by three Judges 
against Lord Holt, that if a traveller leaves his horse at an inn, 
and lodges elsewhere, he is to be deemed a guest. But not, if he 
leaves goods, for which the innkeeper receives no compensation. * 
And where a person came to an inn with a hamper of hats, and 
went away, and left them there for two days, and in his absence 
they were stolen, it was held, that he was not to be deemed a 
guest. The length of time, that a man is at an inn, makes no 
difference ; whether he stays a week, or a month, or longer; so 
always, that, though not strictly ¢ranseuns, he retains his character 
as a traveller. But if a person comes upon a special contract to 
board, and sojourn at an inn, he is not in the sense of the law a 
guest; but a boarder.”’ 

As to their liability. 

‘9478. (4.) . . . . . «. . Innkeepers are liable only 
for the goods, which are brought within the inn (infra hospitium.) 
If, therefore, an innkeeper at the request of his guest sends his 
horse to pasture, and the horse is stolen, the innkeeper is not, as 
such, liable for the loss.* But if the guest does not request it, 
but the innkeeper does it of his own accord, he is liable for the 
loss. However, it has been said, that this rule requires some 
qualifications ; for if it is the common custom of the country (as 
it is, in the summer season, in some parts of America,) to put the 
horse in such a case to pasture, the implied consent of the owner 
may be fairly presumed, if he knows of the custom.!® And the 
common usage of the country must have great weight in all such 
cases. In the country towns in America, it is very common to 


1 Doe v. Laming,4 Camp. 77. 

2 1 Bell’s Com. 469. 

3 Calye’s case, 8 Rep. 32; Bac. Abr. Inns, C. 5. 

4 York v. Grindstone, 1 Salk. 388; 2 Ld. Ray. 866. 

5 Jelly v. Clarke, Cro. Jac. 188; Bac. Abr. Inn, C. 5, 

6 Bac. Abr. Inns, C. 5. 7 Bac. Abr. Inns, C. 5. 
§ Calye’s case, 8 Rep. 32; Jones’s Bailm. 91. 

® Ibid. 10 2 Kent Com. 458. 
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leave chaises and carriages under open sheds all night at inns; 
and also to leave the stable doors open or unlocked. Under such 
circumstances, if a horse or chaise should be stolen, it would 
deserve consideration, how far the innkeeper would be liable, as 
the traveller might be presumed to consent to the ordinary custom.’ 


An actual delivery of the goods to the innkeeper is not neces- 
sary, if they are delivered at the usual place for such goods at 
the inn, although not strictly within the inn. The innkeeper is 
not liable for torts or injury done by his servants or others with- 
out his own cooperation or consent. 

As to common carriers, they are of two descriptions. Car- 
riers by water, and carriers by land. Of the former class are 
owners and masters of ships and steamboats, lightermen, hoy- 
men, barge-owners, ferry-men, canal boatmen, and others, 
transporting goods for hire in like manner. Of the latter are 
the proprietors of stage waggons, stage coaches, truckmen, 
teamsters, cartmen, and porters, who carry goods for hire as a 
common employment. ‘The law respecting carriers is the same 
in America as in England. They are responsible for all losses 
except those occasioned by the act of God, that is, inevitable 
accident, or the king’s enemies, that is, public enemies, with 
which the nation is at war, or pirates. The proprietors of stage 
coaches, whose employment is solely to carry passengers (such 
as hackney coachmen,) are not deemed common carriers. In 
modern times, it seems not quite settled whether as to passen- 
ger’s baggage, without any distinct compensation, the coach 
proprietors are not responsible as common carriers ; but if they 
carry goods also for hire, they are so responsible in respect to 
such goods. 

If the owner or master of a ship employs her on his own 
account generally, or lets the tonnage, with a small exception, 
to a single person, and for the accommodation of a particular 
individual, takes goods for freight, he is not to be deemed a 
common carrier. Common carriers are responsible for the acts 
of their servants or agents or others, in their employment. They 
are bound to receive and carry safely, in the proper, direct, and 
usual course, to the proper place of destination, all goods offered 
for transportation, for a suitable hire, and to provide proper 
vehicles for this purpose. But a common carrier may refuse them 
because his coach or vessel is full, or that the goods are of a nature 

VOL. VII.—NO. XIII. 29 
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that will at the time expose them to extraordinary peril, or popular 
rage ; or are not of a sort, which he is accustomed to carry ; or 
that he has no convenient means of carrying them with security ; 
or that they are brought at an unreasonable time. Our author 
considers at large the cases and authorities respecting the risks 
for which common carriers are liable, the commencement and 
termination of the risks, and those losses for which he is not 
responsible. In case of loss or damage, the onus probandt is 
always on the carrier, to excuse himself. After commenting 
upon the authorities as to when the goods are to be considered 
as delivered to the carrier, or redelivered by him at the place 
of destination, our author remarks, — 


‘§ 543. A question often arises in practice, whether the carrier 
is bound to make a personal delivery of the goods to the owner, 
ornot. This may admit of different answers, according to circum- 
stances. ‘The manner of delivering the goods, and consequently 
the period, at which the responsibility of the carrier will cease, 
may in many instances, depend upon the custom of particular 
places, and the usage of particular trades, or upon a special con- 
tract between the parties. If there is any special contract between 
the parties, or any local custom or usage of trade on the subject, 
that will govern ; the former as an express, and the latter as an 
implied term in the contract. But, in the absence of any special 
contract, or custom, or usage, probably no general rule can be laid 
down. ‘There seems a strong inclination of opinion at present to 
hold, (though there is some diversity of judicial opinion,) that the 
carrier is bound, generally, to make a personal delivery to the 
owner, unless there is some custom of trade, or some contract to 
the contrary. Lord Kenyon was strenuously the other way; but 
three other Judges, on that occasion, differed from him.?, And on 
more recent occasions, the opinions of other distinguished Judges 
have settled down in favor of the doctrine of the three Judges 
against him.* However this may be, it seems clear, that carriers 


' Hyde v. Trent Nav. Co. 5 T. R. 389; Catley v. Wintringham, Peake 
R. 150; Golden v. Manning, 3 Wils. R. 429; Wardell v. Mourillyan, 2 
Esp. R. 693; Inre v. Webb, 8 Taunt. 443; Abbott on Shipp. P. 3, ch. 3, 
§ 12. 

* Hyde v. Trent Nav. Co. 5 T. R. 389; 2 Kent Com. 469. 

3° Duff v. Budd, 3 Bro. & Bing. 177; 6 Moore R. 469; Bodenham vy. 
Bennett, 4 Price R. 34; Birkett v. Willan, 2 Barn. & Ald. 356; Garnett 
v. Willan, 5 Barn. & Ald. 58; Storrs v. Crowley, 1 McClel. & Young, 129 ; 
Stephenson v. Hart, 4 Bing. R. 476; 2 Kent Com. 469. 
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are bound to give notice of the arrival of the goods to the persons, 
to whom they are directed, if they are known to them, and within a 
reasonable time ; they must take care, at their peril, that the goods 
are delivered to the right person ; for, otherwise, they will become 
responsible. 

‘$544. It was said in one case by Mr. Justice Buller, that 
when goods are brought into England from foreign countries, they 
are brought under a bill of lading, which is merely an undertaking 
to carry them from port to port. A ship, trading from one port 
to another, has not the means of carrying goods on land; and 
therefore, according to the established course of trade, a delivery 
on the usual wharf, is such a delivery, as will discharge the car- 
rier.” If, however, the consignee of goods requires the goods to 
be delivered to himself on board of the ship, and directs them not 
to be landed on a wharf, it is said, that the master must obey the 
request ; for the wharfinger has no right to insist upon the goods 
being landed at his wharf, although the vesssel be moored against 
n° 

‘§ 545. How far the above rule, as to foreign voyages, has been 
adopted in America, does not appear from any decided cases. In 
respect to goods transported coastwise, it has been decided in one 
case in New York, that a delivery of goods upon the wharf at the 
port of unlivery is no discharge of the carrier ; and, that evidence 
of ausage so to deliver goods is immaterial. And,that the carrier 
does not, by sending the goods to the consignee by a cartman, 
without the orders of the consignee, discharge himself from re- 
sponsibility, even though it is a common practice.* If the con- 
signee is unable, or refuses to receive the goods, the carrier is not 
at liberty to leave them on the wharf; but it is his duty to take 
care of them for the owner.°*’ 


In regard to cases where there is a bill of lading, according 
to the old form, providing for the safe delivery of the goods, 
the perils of the seas only excepted, it is questionable whether 
the other exceptions of the common law are excluded. This 
old form is in general use in America; but in England the 


1 Golden vy. Manning, 3 Wils. R. 429; Garnett v. Willan, 5 Barn. & 
Ald. 58. 

2 Hyde v. Trent Nav. Co. 5 T. R. 389; Abbott on Shipp. P 3, ch. 3, § 
12. 

3 Syeds v. Hay, 4 T. R. 260; Abbott on Shipp. P. 3, ch. 3, § 12. 

4 Ostrander v. Brown, 15 Johns. R. 39; 2 Kent Com. 469. 

5 Ibid.; Mayell v. Potter. 2 Johns. Cas. 371; Stephenson v. Hart, 4 
Bing. R. 476. 
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form has been altered so as to include the act of God and the 
king’s enemies. Our author considers much at large the 
authorities regarding the validity, nature, and effect of notices 
by common carriers, intended to limit their responsibility ; upon 
whom they are obligatory ; and the effect of concealment or 
fraud ; and the degree of liability which is imposed on the 
carrier, notwithstanding such notices ; what amounts to a waiver 
of notice ; what will excuse or justify the nondelivery of the 
goods, and the doctrine of average and contribution. 

As to passenger carriers on land, after stating some of their 
duties and obligations, our author remarks, — 


*§ 598. They are bound to make use of all the ordinary pre- 
cautions for the safety of passengers on the road.' This involves 
a consideration of the duties of the coachman in driving on the 
road. If he is guilty of any rashness, negligence, or misconduct, 
or is unskilful, or deviates from the acknowledged custom of the 
road, the proprietors will be responsible for any injury resulting 
from his acts. Thus, if the driver drives with reins so loose, that 
he cannot govern his horses, the proprietors of the coach will be 
answerable.?_ So, if there is danger in a part of the road, or in a 
particular passage, and he omits to give due warning to the pas- 
sengers.° So, if he takes the wrong side of the road, and an 
accident happens from want of proper room.* So, if by any 
incaution he comes in collision with another carriage.’ In short, 
he must in all cases exercise a sound and reasonable discretion 
in travelling on the road, to avoid dangers and difficulties, and if 
he omits it, his principals are liable.6 And the liability of the 
coach proprietors will be the same, although the injury to the pas- 
senger is caused by his own act, as by leaping from the coach, if 
there is real danger, and it arises from the careless conduct of the 
driver.? 

‘§ 599. There are in England three customary rules or direc- 
tions for driving ; first, that in meeting each party shall bear or 
keep to the left. The rule in America is the reverse, that each 


11 Bell Com. 462. 

2 Aston v. Heaven, 2 Esp. R. 533. 

3 Dudley v. Smith, 1 Camp. R. 167. 

et or v. Willan, 4 Esp. R. 273; Waland v. Elkins, 1 Stark. 
272. 

° Mayhew v. Boyce, 1 Stark. R. 423; Dudley v. Smith, 1 Camp. R. 167. 

6 Jackson v. Tollett, 2 Stark. R. 37. 

7 Jones v. Boyce, 1 Stark. R. 493 ; Crofts v. Waterhouse, 3 Bing. R. 321, 
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party shall bear or keep to the right. Secondly, that in passing, 
the foremost person bearing to the left, the other shall pass on the 
off side. Thirdly, that in crossing, the driver shall bear to the 
left hand and pass behind the other carriage. But the rule in 
England is not inflexible, that the driver shall in all cases pass 
another carriage on the off side. He may, if the street or road is 
very broad, go on the near side. So, if there is no other car- 
riage on the road, whose passage may be interrupted, the driver is 
not bound to keep the left side of the road according to the rule 
of the road. In such cases he may go on either side of the road, 
as he pleases.* And if the driver is on the wrong:side of the 
road, the carrier is not answerable for any accident, unless there 
is some negligence on the part of the driver.*’ 


Passenger carriers bind themselves to carry safely those 
whom they take into their coaches, as far as human care and 
foresight will go, that is, for the utmost care and diligence of 
very cautious persons ; but they are not responsible for acci- 
dents, where all reasonable skill and diligence has been em- 
ployed. 

After considering the rights, duties, and liabilities of passenger 
carriers by water, and herein among other things treating of 
injuries occasioned by collision of ships or vessels, the author 
lastly treats of another class of bailments, not falling under the 
heads before mentioned; such as possession of property by 
captors, by revenue officers, by prize agents, by officers of 
courts, and by salvors, and states the rules of law relative to 
them. 

We have thus endeavored to give a mere sketch of the topics, 
and some of the most prominent rules and principles of the 
common law, laid down, or discussed in the work before us. 
These rules and principles, as well as those of the civil and 
foreign law, upon the same subject, are fully explained, by apt 
illustrations, comparisons, and examples, and supported by au- 
thorities and general reasoning. All the cases, deemed worthy 
of any notice, in the English and American law, and all the 
best authorities in the civil and foreign law, are quoted and 


15 Petersd. Abr. Carrier, p. 55, note ; and see Wayde v. Carr, 2Dow & 
Ryl. 255. 

2 Ibid; Wordsworth v. Willan, 4 Esp, R. 273. 

3 Aston v. Heaven, 2 Esp. R. 533; Mayhew v. Boyce, 1 Stark. R. 423. 

4 Crofts v. Waterhouse, 3 Bing. R. 319, 321. 
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commented upon. Those cases and authorities, which are 
contradictory, are critically examined, and such as are sound, 
or as have been established as law, are distinguished from those 
which are erroneous, or have been doubted, or overruled. The 
principles, which have been adopted and established in each 
of these various systems of jurisprudence, under each branch of 
the law of bailments, are presented to the reader at one view, 
and may serve as a perpetual commentary upon each other. 
Every thing, regarding this subject, which is really valuable, in 
either system, may be found in this work. The plan and 
execution of it deserve the highest commendation. It is a 
book, which, from its intrinsic merit, and preeminent utility, 
will readily find its way into the library of every accomplished 
practical lawyer, and for its various learning and sound doc- 
trines, will be read and admired by every learned jurist. 











DIGEST OF RECENT DECISIONS. 





Digest of the principal cases in 


1 LEIGH’S REPORTS, Virginia. 
6 GREENLEAF’S REPORTS, Maine. 
1 BREESE’S REPORTS, Illinois. 


ABSENT DEFENDANTS. 

The mode of service of process against an absent defendant, pro- 
vided by Stat. 1821, ch. 59, see. 3, by leaving a copy with his 
attorney, is not to be restricted to those cases only in which 
the defendant has property in Maine; but extends to all cases 
where the process is by orignal summons. Nelson v. Omaley, 
6 Greenleaf, 218. 

ACTION. 

1. If a judgment debtor, whose land has been taken by extent, 
pays part of the debt in order to redeem the land, but fails to pay 
the residue, whereby the land is lost, he cannot recover back 
the money thus paid. Morton v. Chandler, 6 Greenleaf, 142. 

2. A promissory note given by the maker and accepted by the 
payee in satisfaction of a book debt due from a third person, and 
with his consent, is a discharge of such debt; and the liability 
thus incurred by the maker of the note, forms a good ground 
of action against the party relieved, to recover the amount of the 
debt, though the note has not been paid. McLellan v. Crofton, 
6 Greenleaf, 307. 

3. An action for slander is not taken away, though the statute 
creating the offence charged, be repealed. French v. Creath, 1 
Breese, 156. 

ACTION ON THE CASE. 

Where one was arrested upon a writ sued out for a pretended 
and groundless cause of action, with a view to compel the party 
to do certain things ; but not succeeding, the plaintiff suppressed 
the writ ;— it was held that the remedy of the party injured was 
not by an action of trespass vi et armis; but by an action of the 
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case for malicious prosecution. Plummer v. Dennett, 6 Green- 
leaf, 421. 

ACTIONS REAL. 

The right of a tenant to an easement in the land, is no objection 
tothe demandant’s recovery in a writ of entry. Blake v. Clark, 
6 Greenleaf, 436. 

ADMINISTRATOR. 

An administrator has no power to compel an indentured servant 
to attend to his business; he has only the custody of the servant 
for safe keeping until his time of service can be sold. Phoebe 
v. Joy, 1 Breese, 207. 

AGENT AND FACTOR. 

1. An agent having discretionary power to adjust and collect an 
unliquidated demand, settled it by taking a negotiable note 
payable to his principal, which he afterwards pledged as collat- 
eral security for a debt of his own. It was held that his author- 
ity did not extend so far as to justify the pledge ; and that the 
pledgee, after demand and refusal, was liable in trover for the 
note. eld also, that any payments to the agent, made before 
notice of the termination of his authority, were good. Jones v. 
Farley, 6 Greenleaf, 226. 

. Where one of two tenants in common of a quantity of beards 
shipped them for sale to his own factors, in a distant port, who 
sold them on credit, in the usual manner, taking a note there- 
for payable to themselves, and passed the amount to the credit 
of their principal, who was largely their debtor ; and who paid 
over half the proceeds of sale to his co-tenant ; and the pur- 
chaser became insolvent before the maturity of his note; after 
which the factors and their principal settled a further account, 
in which no notice was taken of this bad debt; nor was it 
charged back to the principal till the settlement of a third ac- 
count, more than eight months after the maturity of the note 
and the insolvency of the maker; of whom payment could not, 
by any means, be obtained ; at which settlement a large balance, 
due to the factors, was carried to a new account, and still 
remained unpaid ;—and the principal gave no notice of these 
events to his co-tenant till some time after the last of them had 
transpired ;— it was held —that the acceptance of the moiety 
originally paid over to the co-tenant, was a ratification by him, 
of the act of the other in making the shipment and consignment 
for sale; that here was sufficient diligence, both on the part of 
the factors, and of the consignor ;— that the latter was justly 
charged with the whole sum by his factors ;— and might well 
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recover back from his co-tenant the moiety he had paid over 
to him. Rogers v. White, 6 Greenleaf, 193. 

AMENDMENT. 

1. Whether a writ of trespass for treading down the grass, brought 
by the owner of land in the possession of a tenant at will, can 
be amended by alleging a usurpation of the fee ;—gquare. 
Campbell v. Procter, 6 Greenleaf, 12. 

. An officer was permitted to amend his return of an extent, by 
inserting notice to the debtor and his absence from the county, 
after the execution was recorded and returned, and pending an 
action for the land. Buck v. Hardy, 6 Greenleaf, 162. 

3. The total omission, or the smallness of the ad damnum in a 
writ, cannot properly be considered as merely a circumstantial 
error, within the Stat. 1821, ch. 59, sec. 16, after the rendition 
of judgment. But until judgment it may be so considered. 
And therefore where no damages had been laid in the writ, the 
plaintiff, after verdict and before judgment, may have leave to 
amend by inserting a sufficient sum. McLellan v. Crofton, 6 
Greenleaf, 307. 

4. An error in the taxation of costs, by the omission of an item, 
may be corrected, after the issuing of execution, if there is any 
thing in the case to amend by; it being the misprision of the 
clerk. Wright v. Wright, 6 Greenleaf, 415. 

ARBITRATION AND AWARD. 

1. An award of arbitrators at common law, is not examinable, 
except on the ground of corruption, gross partiality, or evident 
excess of power. North Yarmouth v. Cumberland, 6 Greenleaf, 
21. 

. Awards of referees, appointed under the statute, or under a 
rule of court, are open to other objections, such as mistakes of 
law, or fact, and the like; for which the court to which the 
award is returned, will either reject or recommit it, at discretion. 
Ib. 

3. Where, upon a division of the town of N. and the incorporation 
of a part into the new town of C., commissioners were appointed 
by the act of separation, with power to consider its terms and 
conditions, and award what sum of money one town should pay 
to the other in order to do justice between them ; and an action 
of the case was given to recover the sum thus awarded ; — it 
was held that this award was not examinable for excess of 
power, nor for mistake either of law or fact. 1b. 

ASSIGNMENT. 

1. Where the payee of a promissory note lodged it, with other 
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on 


demands, in the office of an attorney for collection, and after- 
wards drew an order on the attorney, directing him to pay to a 
third person the amount which might be collected on the de- 
mands left with him; which the attorney accepted to pay such 
sums as he should receive after obtaining what might be due to 
himself ;—this was held to be no assignment of the note in 
question ; and therefore a subsequent payment to the promisee 
was held good. Thayer v. Havener, 6 Greenleaf, 212. 

S. being the owner of a farm called the /all-farm, consisting 
of the lot Wo. 60, and being indebted to W., mortgaged to him 
the lot No. 66 in the same town, without any other description, 
the parties supposing it to be a mortgage of the Hall/-farm. 
Afterwards S. sold the Haill-farm to M-, taking, as part of the 
consideration, M.’s obligation to ‘ cancel the mortgage given by 
S. to W. of the Hall-farm ;’ which obligation he assigned to 
W., the mortgagee. In a suit brought on this obligation, by 
W. in the name of S., he declared, first, for money had and 
received ; and in two other counts on the promise to cancel a 
mortgage, first as on the Hall-farm, called by mistake lot No. 
66; and secondly as on lot No. 66, called by mistake the Hall- 
farm. Schillinger v. McCann, 6 Greenleaf, 364. 

Hereupon it was eld, that the written promise was not appli- 
cable to either of the special counts, the plaintiff not being at 
liberty in this respect to contradict his deed: — Jb. 


. But that the transfer of the contract to the mortgagee was an 


assignment of all the indebtedness of the promissor arising out 
of its subject matter; so that the assignee, in an action for 
money had and received in the name of the original promisee, 
might recover to his own use the moncy thus left in the hands 
of the promisor. 1b. 


. An insolvent debtor having made an assignment of his effects, 


in trust for the payment of such of his creditors as should 
assent to it within a certain reasonable time; it was held to be 
no good objection to its validity, that it contained, on the list 
of preferred creditors, one who was only a surety, and who had 
not yet been damnified, but was named as a creditor to the 


amount of his liabilities: — Canal Bank v. Coz, 6 Greenleaf, 
395. 
Nor, that it contained an exception from the general convey- 


ance of his property, in these words ;—‘ saving only his neces- 
sary and proper household furniture, family apparel, and means 
of paying his small debts under fifty dollars, and ordinary family 
expenses ;’ the excepted property being thus left open to attach- 
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ment, as it'was before ; it never having passed to the assignees : — 
Ib. 

. Nor, that it provided for the previous payment of the expenses 
and commissions of the assignees, before any distribution to 
creditors: — Ib, 

8. Nor, that it contained a provision for the discharge of the 

debtor’s sureties as well as of the debtor himself. Jb. 

9. The creditor of an insolvent debtor, becoming party to a gen- 
eral assignment of his effects in trust for the payment of his 
debts, which contained a clause of general release of all de- 
mands, may lawfully qualify his assent to the assignment, by 
limiting his signature to a certain class of his demands, excepting 
others from its operation. Deering v. Cox,6 Greenleaf, 404. 

10. A note for the payment of a certain sum of money ‘ which 
may be discharged in pork,’ is assignable. Thompson v. Arm- 
strong, 1 Breese, 23. 

BANKRUPT LAW. 

A discharge under the bankrupt law of New York is no bar to a 
suit brought in Illinois on a contract made before the discharge. 
Mason v. Wash, | Breese, 16. 

BILLS OF EXCEPTIONS. 

1. Where exceptions are taken to opinions of a court given at the 
trial of a cause on specific points, the appellate court will ex- 
amine no points but such as were presented to and decided by 
the court below, though from the matters stated in the bill of 
exceptions there be apparently other points that might have 
been made. Newsum v. Newsum, 1 Leigh, 86. 

. Defendent in ejectment relies on twenty years adverse possession 
as a bar; verdict against him which he moves court to set aside, 
as contrary to evidence, court overrules the motion; then he 
moves court to certify the facts that were proved which went to 
establish his twenty years adverse possession; this the court 
refuses to do: Held, the court was right in so refusing. 
Vaughan v. Green, 1 Leigh, 287. 

3. Quere, whether, if the judge in such case, refuse to certify a 
proper state of the facts proved, the party may take an excep- 
tion for that cause and appeal from the judgment? or ought to 
tender a fair and full state of the facts proved, and upon the 
judge refusing to certify it, take evidence of its fairness, and 
then ask the appellate court for process to compel the judge to 
sign and seal it. Ibid. 

4. Where a bill of exceptions is uncertain, so that the true state 
of the case and question in the court below cannot be gathered 


~J 
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from it, this court will for that cause reverse the judgment and 
send the cause back for a new trial. Raines v. Philips, 1 
Leigh, 483. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. A payee of a note, although he may have written an assign- 
ment on it, can maintain an action in his own name on it, and 
his describing himself ‘ assignee’ of the person to whom he 
made the assignment may be rejected as surplusage ; the assign- 
ment by endorsement is in the control of the payee, and he 
may strike it out or not, as he thinks proper. Brinkley v. 
Going, \ Breese, 288. 

2. A bond for the conveyance of land executed on the 9th day of 
January, 1819, is not assignable. Buchmaster v. Eddy, 1 
Breese, 300. 

BOND. ; 

Hastings court of Williamsburg, without any authority of law for 
the act, appoints a collector of the public taxes for the city, and 
takes his bond with surety for due collection, &c., payable to 
the Governor and his successors ; Held, such bond is not valid 
and obligatory on the surety. Commonwealth v. Jackson, 1 
Leigh, 485. 

BUYING AND SELLING OFFICES. 

M. Sheriff of Scott, farmed his shrievalty to G. whom he ap- 
pointed his deputy for a sum in gross, to be paid him by G. 
who, by the same contract, was to discharge all duties and to 
take all emoluments of the office: Held, that such contract is 
not prohibited by the statute of Virginia against buying and 
selling offices, and is lawful. Salling v. McKinney, 1 Leigh, 42. 

CHANCERY. 

As a general rule, a court of equity will not relieve a defendant 
who has neglected to make his defence at law. But if he did 
not know of his defence until after the judgment, a court of 
equity will relieve. ubbard v. Hobson, 1 Breese, 147. 

CONDITIONS. 

Where one made a deed in fee, reserving to himself a life-estate 
in a part of the premises, and declaring further that ‘this deed 
is made, and to have effect, upon the following conditions’ — 
viz. — the payment of money at divers times to other persons ; — 
it was held that the fee passed immediately, on condition subse- 
quent. Howard v. Turner, 6 Greenleaf, 106. 

CONSIGNOR AND CONSIGNEE. 

1. The consignee of goods for sale, is at liberty to incur upon 
them all such expenses as a prudent man would find necessary, 
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in the discreet management of his own affairs. Colley v. Mer- 
rill, 6 Greenleaf, 50. 

2. Thus, where the owner of a vessel conveyed her to his creditor, 
to be sold by him to the best advantage, and after payment of 
the debt, the surplus to be paid over to himself; and the cred- 
itor caused her to be sold by a ship-broker ; — it was held that 
the broker’s commissions were a reasonable charge upon the 
gross proceeds of sale, which the owner was bound to allow. Ib. 


CONSTITUTIONAL LAW. 


1. The legislature having, in the act dividing the town of Bow- 
doinham and incorporating a part of it into a new town by the 
name of Richmond, enacted that the latter town should be 
holden to pay its proportion towards the support of all paupers 
then on expense in Bowdoinham; which it did for two years; 
after which, on the petition of Richmond, another act was 
passed, exonerating this town from such liability in future; it 
was held that the latter act was unconstitutional and void, as it 
impaired the obligation of the contract created by the original 
act of division and incorporation. Bowdoinham v. Richmond, 
6 Greenleaf, 112. 

. The legislature has a right to impose reasonable limitations and 
duties upon the sale of spirituous liquors, and the exercise of 
certain trades, and public offices, as sheriff, coroner, and the 
like. And therefore the Stat. 1821, ch. 133, prohibiting the 
sale of certain liquors, except in certain modes, and upon 
license first obtained and duties paid, is not repugnant to the 


general rights and liberties of the citizen, secured by the con- 
stitution. Lunt’s case, 6 Greenleaf, 412. 


() 


Whether a town, having the right to send a representative, has 


the power to waive that right by a vote not to send one, so as to 
bind the minority in such town; quere. 


App. 6 Greenleaf, 
436. 

. The Executive duties of the State, when constitutionally exer- 
cised by the President of the Senate, devolve, at the end of the 
political year when so exercised, on the president of the Senate 
of the next political year, if the office of Governor continues 
vacant. App. 6 Greenleaf, 506. 

4. When a quorum of the Senate is constitutionally elected, a 

convention of the Senate and House of Representatives cannot 
slegally be formed for the purpose of supplying deficiences in the 


Senate, without the concurrence of both these branches of the 
legislature. Ib. 
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CONTRACT. 

1. Where, upon the sale of two contiguous parcels of land, at dif- 

ferent rates per acre, the agent of the grantor stipulated in 

writing that if either of the parcels, on being surveyed, should 
be found deficient in quantity, the purchaser should have com- 
pensation for the deficiency, at the rate at which it was pur- 
chased ; and one parcel was found to contain less, and the other 
more than the estimated quantity, but the aggregate value re- 
mained about the same ;— it was held that the purchaser was 
still entitled to compensation for the part deficient ; and that the 
seller could not claim any allowance for the excess in the other 
tract, by way of set-off, not having provided for this contingency, 

in his contract. Cool v. Gardiner, 6 Greenleaf, 124. 

Where one requested permission to bring an action for his own 

benefit, in the name of another, against a third person, to re- 

cover a debt supposed to be due, promising to indemnify the 
nominal plaintiff against all damages; such promise was held 
lawful and binding, being neither against good morals nor public 

policy, nor within the statute of frauds. Knight v. Sawin, 6 

Greenleaf, 361. 

3. Where divers persons subscribed to a fund for the support of 
public worship, promising to pay to the trustees of the parish 
funds the sums subscribed, on condition that the trustees should 
manage the fund in a certain manner, and apply the income 
thereof to the support of a congregational minister, and to the 
payment of the parish taxes which might be assessed on the 
subscribers ; — it was held that the promise was binding on the 
subscribers ; the acceptance of it on the conditions prescribed, 
being an engagement on the part of the trustees to perform 
those conditions. Parsonage fund v. Ripley, 6 Greenleaf, 442. 

4. The subsequent change of the articles of faith adopted by the 
church, though in some essential particulars, does not absolve 
the parties from the obligation of such contract. 1b. 

5. Where the owner of land sold, by deed, all the timber trees 
standing thereon, and in the same deed gave to the vendee two 
years within which to take of the timber; it was held that this 
was a sale of only so much of the timber as the vendee might 
take off in the two years; and that an entry by him after that 

Pease v. Gibson, 6 Greenleaf, 31. 


v9 


period was a trespass. 

CONTEMPTS. 

The power to punish for contempts is incident to all courts of 
justice, independent of statute, and the exercise of this power, 
resting in the sound discretion of the court, cannot be reviewed 
by the supreme court. Clark v. The People, 1 Breese, 266. 
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CORPORATIONS. 

Private incorporations must prove their corporate character, under 
the general issue in an action of assumpsit. Jones v. The Bank 
of Illinois, 1 Breese, 86. 

COURT. 

It is irregular for the court to instruct the jury as to the weight of 
evidence. Humphreys v. Collier & Powell, 1 Breese, 232. 

CONVEYANCE. 

M. agrees to sell R. a tract of land, parcel of a large tract held 
by him, to consist of equal quantities of bottom and hill land, 
the boundaries of the bottom being fixed, but its quantity un- 
known: M. by deed, conveys R. a tract of land within specified 
bounds, supposed to contain equal quantities of bottom and 
hill, with a proviso inserted afier the conveying part of the 
deed, that if the specified bounds contain less or contain more 
hill than bottom, in the one case, one of the lines described in 
the deed shall be drawn in so as to exclude the excess of hill 
land, and in the other case that the same line should be thrown 
out so as to include as much of hill as bottom ; and it is found 
by survey that the lines described in the deed contain 76 acres 
less of hill than bottom, so that the line specified in the proviso 
is thrown farther out to include this 76 acres of hill: Hedd, 
that the proviso is not a mere executory contract to convey the 
additional 76 acres of hill land, but this 76 acres is conveyed 
by the deed, and that with sufficient certainty. Richards v. 
Mercer, 1 Leigh, 125. 

2. By the conveyance of a mill, eo nomine, no other land passes in 
fee, except the land under the mill and its overhanging projec- 
tions. Butthe term ‘ mill’ may include the free use of the head 
of water existing at the time of its conveyance, or any other 
easement which has been used with it, and which is necessary 
to its enjoyment. Blake v. Clark, 6 Greenleaf, 436. 

3. In giving a construction to the report of commissioners ap- 
pointed by the Judge of Probate to make partition of an intes- 
tate’s estate, the plain intent of the commissioners, though it 
appears only by way of recital, will be carried into effect, if the 
parties concerned have acquiesced, by a separate enjoyment of 
the property, corresponding with such intent. Jb. 

4. If a tract of land conveyed is described in the deed as part of 
a certain lot, being ‘all the land which on the 28th day of Feb- 
ruary 1814, was without fence, on the northerly side of a cer- 
tain brook; this description is sufficiently certain. Webber v. 
Webber, 6 Greenleaf, 127. 
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Things personal in their nature, but fitted and prepared to be 
used with real estate, and essential to its beneficial enjoyment, 
being on the land at the time of its conveyance by deed, do pass 
with the realty. Farrier v. Stackpole, 6 Greenleaf, 154. 

Thus by the conveyance of a saw mill with the appurtenances, 
the mill-chain, dogs, and bars, being in their appropriate places 
at the time of the conveyance, were held to have passed. Ib. 


- So, by the grant of a cotton or woolen factory, &c. by that or 


any other general name which is commonly understood to em- 
brace all its essential parts, it seems that the machinery passes, 
whether affixed to the freehold, or not. Jb. 


. M. granted his farm in fee to B. and at the same time took 


back a conveyance to himself and his two minor sons. The 
former deed was registered ; the latter not; and M. remained 
in possession as before. It was held that this possession was 
sufficient notice of the conveyance to M. without registry ; and 
that therefore a creditor of B. who extended his execution on 
the land, without other notice, took nothing by the extent. 
Webster v. Maddox, 6 Greenleaf, 256. 


COVENANT. 


1. 


J.W. on the 28th day of December, 1819, conveyed to his 
brother G. W. an undivided moiety of a tract of land, with 
covenants of seisin and general warranty. Afterwards, in 1820, 
their father C. W. died, seised of the land, and G. W. admin- 
istered on his estate, entered into the premises, and made im- 
provements. J. W. died in 1820, after his father. In 1822, 
F., the administrator on the estate of J. W. recovered, in that 
capacity, a judgment against G. W. as administrator on the 
estate of his father, and extended his execution September 27, 
1824, on the same land, which was taken at its full value, in- 
cluding the improvements ; and afterwards fully administered 
the estate of J. W. and settled his accounts; from which it 
appeared that the land was not wanted for any purposes of 
administration. G. W. filed no claim against the estate of 
J. W. and pursued no remedy against his heirs; but remained 
in possession of the land. On the 27th day of July, 1827, cer- 
tain of the heirs of J. W. brought a writ of entry against G. W. 
for their proportion of the same land, counting on their own 
seisin, and a disseisin by him; which he resisted, relying on 
his deed from J. W. their father, by way of estoppel and rebut- 
ter, and claiming the value of his improvements. Webber v. 
Webber, 6 Greenleaf, 127. . 


2. It was held —that the liability of the heirs on the covenants of 
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their ancestor, is by the operation of Stat. Maine 1821, ch. 52, 
rendered contingent, depending on the inability of the creditor, 
from the nature of his claim, to have satisfaction during the 
existence of an administration. Jb. 

3. That in this case, the tenant’s remedy, if any, on the covenant 
of seisin, having accrued as soon as it was made, the right of 
action against the administrator was barred, by his own laches, 
by the lapse of four years since the grant of letters of adminis- 
tration: — Ib. 

4. That his remedy on the covenant of warranty having accrued 
upon his ouster in September, 1824, which was after the lapse 
of the four years, it should have been pursued against the heirs 
within one year after it accrued, by the provisions of the statute ; 
which not having done, he had, by his own neglect, lost his 
remedy on this covenant also: — Jb. 

. That as here was no circuity of action to be avoided, the 
remedy by action having been lost by the tenant’s own fault, he 


could not avail himself of the covenants by way of estoppel or 
rebutter: — Jb. ; 


DAMAGES. 

Where the defendant contracted to carry fifty tons of the plain- 
tiff’s hay to a distant port for sale ; the hay to be delivered at 
the ship’s side ; and after receiving 24 tons on board, declined 
taking any more because the ship was full ; — it was held that 
it was not necessary for the plaintiff, after this refusal, to tender 
the residue of the hay at the ship’s side, in order to entitle him- 
self to damages ; — and that the rule of damages was the differ- 
ence between what the plaintiff in fact received, or with due 
diligence and prudence might have obtained for the hay left in 
his hands, and the price at the port of destination, deducting 
freight and expenses. Nourse v. Snow, 6 Greenleaf, 208. 

DESCENT AND DEVISE. 

M. devised by will his estate to his daughter R., but if she died 
before-she came of age, then to his friend G. L. R. died be- 
fore she came of age, and G. L. died before R. The devise to 
G. L. is a good executory devise, and the estate passed to his 
heirs. Ackless v. Seethright, 1 Breese, 46. 

‘DISSEISIN. 

Where the purchaser of a right in equity of redemption, at a 
sheriff’s sale, had demanded possession of the mortgager, who 
still remained on the land, and who answered that ‘if he thought 
he had a better right to the land than he, the occupant, had, he 
might get it when the law would give it to him;’ and there- 
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upon the purchaser brought a writ of entry against the mort- 
gager, who pleaded non-tenure in bar ; — it was held that this 
evidence showed a claim of right on the part of the tenant, and 
disproved his plea;—and that the demandant was therefore 
entitled to judgment, though the mortgagee had previously 
entered for condition broken, and the debt was still unpaid. 
Brigham v. Welsh, 6 Greenleaf, 376. 

EQUITY OF REDEMPTION. 

Where a debtor, to defraud his creditors, made a fictitious mort- 
gage of his estate; and afterwards a creditor, deeming the 
mortgage bona fide, attached the right in equity of redemption, 
which was subsequently sold by the sheriff to an innocent pur- 
chaser ; and pending the attachment another creditor extended 
his execution on the land, and caused it to be set off in fee, 
treating the mortgage as a nullity ; it was held, that the mort- 
gage, being fraudulent, created no equity of redemption ; that 
the sheriff’s sale was void; an& that therefore the subsequent 
extent gave the better title to the land. Bullard v. Hinkley, 6 
Greenleaf, 289. , 

ERROR. 

1. Where, after verdict for the plaintiff, the question whether the 
action was maintainable, upon the facts proved at the trial 
and reported by the presiding judge, was reserved for the con- 
sideration of all the judges, and judgment was entered for the 
plaintiff according to their opinion ; this was held to be no bar 
to a writ of error brought to reverse the judgment for a defect 
of substance in the declaration. Smith v. Moore, 6 Greenleaf, 
274. 

2. Irregularity in swearing a jury, if not objected to at the time, 
cannot be assigned as error. Cornelius v. Boucher, 1 Breese, 
12. ; 

3. After abandoning a demurrer, the decision-upon it cannot be 
assigned for error. Beers v. Philips, 1 Breese, 19. 

4. A judgment in damages, where the action is debt, is errone- 
ous. Jones v. Lloyd, 1 Breese, 174. 

ESCAPE. 

The sheriff releasing a convict under an act of the Legislature, 
‘committed for forgery, where one half of the fine imposed goes 
to the person attempted to be defrauded by the forgery, is not 
liable in an action for an escape brought by such person against 
him. Rankin v. Beaird, sheriff, 1 Breese, 123. 

ESTOPPEL. 

The acknowledgement of payment of the consideration-money in 
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a deed of conveyance, does not estop the grantor from showing 
that a part of the money was left in the hands of the grantee, 
to be applied to the grantor’s use. Schillinger v. McCann, 
6 Greenleaf, 364. 

ESTATES TAIL. 

1. Testator having realty of his own inheritance, and personalty, 
part acquired in his own right and part in right of his wife, 
devises all his worldly estate in the manner following: all the 
profits of my estate, after providing genteel support for my 
wife and daughter, to be applied to my debts; and after debts 
paid I wish my estate kept together for mutual benefit of my 
W’ and D’ till my D’ attain full age or marry, or my W’ wish 
a division or marry. After which, I wish my estate divided in 
the following manner: I leave my wife one half the land I live 
on, and one half of my estate during her life. If my W’ die 
without any more issue, the whole of my estate to revert to my 
D’, and if my D’ die without issue, the whole of my estate to 
revert to my W’: and if they both die without issue, then that 
part of my estate which came by my W’ to revert to her 
brothers and sisters that may be then living, and the balance of 
my estate to revert to my brother J. or to his heirs, if any, if 
none, to be equally divided between my two half brothers. If 
my W’ marry and again have issue, I wish her to have the 
disposal of the whole of the property that came by her: Held, 

Ist. The daughter took by the devise, the moiety of the land that 
was not devised to the wife. 

2d. The daughter took an implied estate tail in the moiety of the 
land devised to her ; and the wife took an implied estate tail in 
the moiety devised to her expressly for life; each of which 
estates was converted into a fee simple, by force of the statute 
abolishing estates tail : consequently, 

3d. The executory limitations were contingent remainders, and 
barred by the statute. Piggetts & wife v. Davis, 1 Leigh, 368. 

EVIDENCE. 

1. At the trial of an issue impeaching a decree of the Judge of 

Probate as obtained by fraud and collusion, the general charac- 

ter of the parties accused of the fraud isnot examinable. Pot- 

ter v. Webb, 6 Greenleaf, 14. 

. To impeach the title of the demandant in a writ of entry, on 

the ground of fraud, evidence of the fraudulent intent of his 

grantor in the conveyance of other lands, to another person, at 

a prior time, though with the connivance of the demandant, 

who was his brother-in-law, is not admissible. Flagg v. Wil- 

linzton, 6 Greenleaf, 386. 


() 
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A count on a note payable on the occurrence of a certain 
event, or in a reasonable time, is not supported by evidence of 
a note payable only on the occurrence of the event; though it 
is proved that the contingency was rendered impossible by the 
misconduct of the defendant. The plaintiff should have alleged 
the facts tending to deprive the defendant of any excuse for not 
paying the money. Hilt v. Campbell, 6 Greenleaf, 109. 


. In the absence of better proof, evidence of long and uninter- 


rupted usage, reputation, the declarations and conduct of the 
owners of the adjoining land, and the public acts of the town, 
was properly admitted to prove that an ancient corporation of 
proprietors, now extinct, had dedicated a certain lot to the pub- 
lic use as a landing place. Sevey’s case, 6 Greenleaf, 118. 


. On the trial of an indictment for bigamy, oral proof of the 


official character of the minister or magistrate before whom the 
marriage was solemnized, is, prima facie, sufficient evidence of 
his authority. Damon's case, 6 Greenleaf, 148. 


. Parol proof of a usage may be received in explanation of the 


terms of a deed. Farrar v. Stackpole, 6 Greenleaf, 154. 

To prove a charge of $15 for that sum paid for the note of the 
defendant’s testator to a third person, the charge having been 
made more than twenty years, and all the parties being dead ; 
it was held that the books of the plaintiff’s intestate containing 
the charge, together with the note found among his papers, 
with the payee’s receipt of payment by the plaintiff’s intestate 
on the back of it, were competent evidence from which the jury 
might properly infer the fact of payment; it also appearing by 
unobjectionable proof, that the plaintiff’s intestate had been in 
the practice of paying small sums for the defendant’s testator. 
McLellan v. Crofton, 6 Greenleaf, 307. 


. A paper book in the handwriting of the defendant’s testator, 


containing accounts between himself and the plaintiff’s intes- 
tate, being found among the intestate’s papers, though muti- 
lated and torn; it was held to be competent evidence to the 
jury, as admissions of the defendant’s testator against himself ; 
and that the plaintiff was not bound at his peril to account for 
the mutilations ; nor were the jury bound to infer that the parts 
missing contained any settlement of the aecounts ; but that the 
whole was open to their consideration, to be weighed with the 
other evidence in the case. Jb. 


. Where an account of more than six years standing appeared 


footed on the books of the plaintiff’s intestate, and the balance 
carried to new account, and interest claimed thereon: it was 
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held that the jury were not therefore bound to regard this as 
conclusive evidence of an account then liquidated and stated, so 
as to enable the statute of limitations to attach to it; but that 
they were at liberty, if they were so satisfied by the evidence, to 
treat it as the act of the creditor alone, and of no effect. Jb. 

10. The lapse of twenty years is not conclusive evidence of the 
payment of a debt, at common law; but is merely a presump- 
tion, liable, like all others, to be repelled by the circumstances 
of the case. Jb. 

11. In scire facias against the endorser of a writ, the sheriff’s 
return that he could find no property of the original defendant 
within his precinct, is not conclusive evidence of his inability to 
pay. Palister v. Little, 6 Greenleaf, 350. 

12. The party justifying under legal process, not being an officer, 
is not bound to show it returned. Plummer v. Dennet, 6 
Greenleaf, 421. 

13. The declarations of one copartner, made after the dissolution 
of the copartnership, concerning facts which transpired previous 
to that event, are admissible evidence for the plaintiff, in an 
action against all the members of the copartnership. Parker v. 
Merrill, 6 Greenleaf, 41. 

14. The members of a family or society of shakers are competent 
witnesses, without releases, in any suit, in which the deacons 
are parties, not directly concerning the common property. Rich- 
ardson v. Freeman, 6 Greenleaf, 57. 

15. Where the plaintiff had declared that he was indebted to one 
offered as a witness, to whom the money sued for, when recov- 
ered, was by agreement to be paid over; it was held that this 
agreement was no assignment of the debt, and therefore did not 
go to the competency of the witness, but only to his credibility. 
Seaver v. Bradley, 6 Greenleaf, 60. 

16. Where one purchased a right in equity of redemption, and 
afterwards took an assignment of the mortgage; and immedi- 
ately mortgaged the same land tothe original mortgagee in fee; 
it was held, in a writ of entry brought by the assignee against 
the mortgager, that the declarations of the original mortgagee 
could not be given in evidence to prove usury in the first mort- 
gage. Richardson vy. Field, 6 Greenleaf, 303. 

17. The defendant, in a suit in which his lands were attached, 
having sold the same lands pending the attachment; his grantee 
cannot be a witness for him in that suit, his title being directly 


affected by a verdict for the defendant. Schillinger v. McCann, 
6 Greenleaf, 364. : 
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18. If the interest of a witness be discovered in any stage of the 
cause, even after an unsuccessful attempt to prove it, his testi- 
mony will be rejected. 1b. 

19. The endorser of a note over-due is competent, in an action by 
the endorsee against the maker, to testify to the time when the 
note was negotiated, and to any other facts which happened 
prior to that time, and not affecting the original validity of the 
note. Adams v. Carver, 6 Greenleaf, 390. 

20. Where M. had conveyed goods to C., who afterwards: sold 
them to H.; it was held, in a suit between H. and the creditors 
of M., who attached the goods as his, — that the declarations of 
C., made two months before the sale from M. to him, were ad- 
missible in evidence to impeach the consideration of the former 
conveyance. Hale v. Smith, 6 Greenleaf, 416. 

21. The vendor of goods as his own, being therefore bound to 
warrant the title, is inadmissible as a witness for his vendee, in 
an action touching the title of the same goods; being directly 
interested to establish the title, for the purpose of protecting 
himself from al] accountability on his implied warranty. Jb. 

22. In an action by a town treasurer on a collector’s bond given 
to his predecessor in office, such predecessor is not admissible 
as a witness for the plaintiff, to disprove the payment of money 
for which the collector held his receipt. Pingree v. Warren, 6 
Greenleaf, 457. 

23. Any evidence that tends to prove a promise to take a case 
out of the statute of limitations, should be left to the jury with 
instructions from the court as to the law thereon. Mellick v. 
De Seelhorst, 1 Breese, 171. 

24. Proof of an actual payment of part of a debt barred by the 
statute of limitations, will be sufficient evidence for the jury to 
infer a promise to pay the balance. 1b. 

EXECUTION. 

1. If, in the extent of an execution on lands, it nowhere appears 
that the person, before whom the appraisers were sworn, was a 
justice of the peace, the extent is bad. Howard v. Turner, 6 
Greenleaf, 106. 

2. But this may be amended by stating the fact, even after regis- 
try, and pending an action for the land, if the rights of third 
persons are not thereby affected. 1b. 

3. Whether the tenant in a writ of entry, whose title has been 
found fraudulent and void as against the creditors of his grantor, 
the demandant being one, can be admitted to take exceptions 
to the regularity of the demandant’s extent on the premises — 
quere. Buck v. Hardy, 6 Greenleaf, 162. 
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4. 
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Six hours notice to the judgment debtor, of an extent about to 
to be made on his lands, was held sufficient, he living within a 
quarter of a mile of the premises. Jb. 

If, in the return of an extent, the land be described with such 
certainty that there could be no mistake as to its location, it is 
enough. Ib. 

An extent may well be of a chamber in a house or store, with 
a right of ingress and egress by an outer door, entry and stair- 
case. Ib. 


EXECUTORS AND ADMINISTRATORS. 
1. 


If an administrator sell a chattel whereof his intestate died 
possessed, but which in truth belonged of right to another, and 
apply the proceeds to payment of his intestate’s debts in due 
course of administration, without any notice of the right or 
claim of the true owner, he is personally liable to the true owner 
for the value, in trover brought by the owner against him. New- 
sum v. Newsum, 1 Leigh, 86. 

A feme sole, being one of two joint administrators, gave a 
mortgage to her sureties, conditioned to save them harmless 
from the official bond given by her and her colleague to the 
Judge of Probate; and afterwards took husband. It was held 
that this condition did not necessarily extend to any unfaithful- 
ness but her own ;— but that if it might apply to the acts of 
both, it included only their joint acts, and not those of her col- 
league, done after her own authority had ceased by the inter- 
marriage. Potter v. Webb, 6 Greenleaf, 14. 


. Where an administrator recovers judgment in that capacity, 


which is satisfied by an extent on land, he has a trust estate in 
the land, continuing till it is rendered certain, by proceedings 
in the Probate office, or otherwise, that it will not be necessary 
to resort to this fund for any purposes of administration ; after 
which a writ of entry may be maintained by the heirs at law, 
counting on their own seisin. Webber v. Webber, 6 Greenleaf, 
127. 


FIXTURES. 


4 The agent of the owner of a gristmill having inserted into it his 


own mill-stones and mill-irons ; it was held that they became 
thereby the property of the owner of the mill, as part of his 
freehold, so that the agent could not lawfully sever them again ; 
nor could his creditors seize them for his debt, though the mill 
had been destroyed by a flood, and they alone remained. God- 
dard v. Bolster, 6 Greenleaf, 427. 
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FOREIGN ATTACHMENT. 


1. 


Where a son gave to his father a bond for the payment of divers 
sums of money, and the delivery of certain quantities of provi- 
sions, at fixed times in each year during his father’s life; it 
was held that he could not be charged as trustee of the father 
for any thing not then actually payable; all future payments 
being contingent, depending on the life of the obligee. Say- 
ward v. Drew, 6 Greenleaf, 263. 


. A creditor, whose debt is secured by the pledge of goods in his 


hands of greater value than the amount of the debt, but without 
power to sell, cannot be holden as the trustee of the debtor for 
the surplus, in the absence of any fraud. Howard v. Card, 6 
Greenleaf, 350. 


GRANTS BY THE STATE. 


rw) 


The usual reservation of a certain portion of lands for public 
uses, in a grant by the State to individuals, is a condition sub- 
sequent ; imposing on the grantees the duty of impartially setting 
apart the quantity so reserved, for the designated uses. Porter 
v. Griswold, 6 Greenleaf, 430. 


. When such lands are so set apart by vote of the proprietors, and 


designated in severalty, the fee thereby passes from the original 
proprietors, and becomes vested in the several parties for whose 
respective benefit the reservation was made, if in being, and 
capable of taking the estate. Jb. 


. Previous to the existence of such party capable of taking, the 


fee in such lands is not in the State, nor in the town as succes- 
sor to the corporation of proprietors, for the purpose of custody, 
but is in the original grantees and their heirs. 10. 


GROWING CROPS. 
Mortgage of land, slaves and stock: chancellor in May in 1822 


decrees foreclosure, and directs his marshal, unless the debt be 
paid within six months, to sell the subject to satisfy the debt: 
mortgager is allowed to retain possession, and sows crop in spring 
of 1823: marshal sells subject in 1823, and mortgagee pur- 
chases it and completes crop afterwards, and before marshal’s 
sale reported and confirmed, creditors of mortgager levy fi. fa. 
on crop of 1823 then gathered: Held, 


Ist. Vendee at marshal’s sale entitled to the then growing crop. 
2d. Though mortgager in possession be tenant at will to mortga- 


gee, yet doctrine of emblements does not apply to his case. 


3d. Chancellor ought, in such case, to protect vendee’s property 


in the crop, by enjoining mortgager’s creditors from proceeding 
under their execution. Crews v. Pendleton, 1 Leigh, 297. 


























1832.] Digest of Recent Decisions. 221 





GUARANTY. 

B. gave to S. a collateral guaranty containing these principal 
words —‘I have consented, and now hereby promise to you, 
that I will be ultimately accountable to you for the sum of one 
hundred and fifty dollars, if the said H. shall purchase goods of 
you, and should fail to pay you for them.’ On the same day S. 
sold to H. goods to that amount, on a credit of six months. No 
notice was given by S. to B. of the acceptance of the guaranty, 
or the sale of the goods; but about five months afterwards H. 
was summoned as the trustee of S. by one of his creditors, and 
employed B. to prepare his disclosure, in which it was stated 
that he owed S. 110 dollars for goods sold. After the lapse of 
about sixteen months more, S. and his creditor entered into a 
compromise, by which the debt was paid, but the trustee- 
process was kept on foot for the benefit of S. who was to re- 
ceive, to his own use, the money which might be obtained from 
the trustees. Judgment was accordingly rendered against S. 
and his trustees, of whom H. was one, and of whom the money 
was regularly demanded by the officer holding the execution ; 
but nothing was paid by H. nor had any change taken place in 
his circumstances. Afterwards the execution was discharged. 
It was held that the guaranty was not absolute, but contin- 
gent ; —that B. had sufficient notice ;— and that as the judg- 
ment in the trustee-process had been assigned to S. and could 
therefore no longer endanger H. in making payment to him, it 
was no bar to an action by S. against B. on the guaranty. 
Seaver v. Bradley, 6 Greenleaf, 60. 


HUSBAND AND WIFE. 

A wife cannot be assignee of a mortgage made by the husband ; 
but the debt is, by such assignment, extinguished. Semble. 
Clark v. Wentworth, 6 Greenleaf, 259. 

ILLEGAL CONTRACT. 

A promise to pay the county commissioners of a county to do an 
act which they are required to do by law, is contrary to public 
policy, and therefore void. County Commissioners of Randolph 
v. Jones, 1 Breese, 103. 

INDICTMENT. 

1. If an indictment does not aver the year to be the year of our 
Lord, and does not contain the words ‘in the name, and by the 
authority of the people of the State of Illinois,’ it is bad. White- 
side v. The People, 1 Breese, 4. 

2. An indictment without being endorsed ‘a true bill,’ and signed 
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by the foreman, is a nullity. Nomaque v. The People, 1 Breese, 
109. 


INFANT. 

Where an infant purchased land which was under a mortgage 
previously made by the grantor to a stranger, and agreed to pay 
part of the purchase money by procuring the discharge of this 
debt and mortgage ; which was accordingly done by substituting 
his own notes and a new mortgage to the creditor of the grantor ; 
and the deeds were prepared and executed on different days, 
but were delivered at one and the same time; — it was held 
that the transaction was one and entire, though the deeds were 
between different parties; and that the infant, by retaining the 
land after he was of full age, ratified the mortgage. Dana v. 
Coombs, 6 Greenleaf, 89. 


INJUNCTION. 

If, pending an injunction to a judgment at law, plaintiff in equity 
pay part of the debt due by the judgment injoined, the injunc- 
tion should be perpetuated as to the sum paid. Tapp v. Bev- 
erly, 1 Leigh, 80. 

INTEREST. 

1. Whether interest can be computed beyond the penalty of a 
bond given for official good conduct — quere. Potter v. Webb, 
6 Greenleaf, 14. 

2. Whether interest can be computed on a judgment, where scire 
facias is brought to revive it, or to have farther execution. 
quare. Ib. 

JOINT DEBTORS. 

Where a suit is brought against several joint debtors, a recovery 
must be had against all or none, unless one or more of defend- 
ants interpose a defence which is personal to himself, such as 
infancy or bankruptcy. Kimmel v. Shultz, 1 Breese, 128. 

JUDGMENT. 

1. If the plaintiff in trespass quare clausum fregit die after verdict in 
his favor, and before judgment, the court will enter judgment as 
of the term in which the verdict was returned. Goddard v. 
Bolster, 6 Greenleaf, 427. 

. A judgment cannot be rendered in a verdict for $800 in dam- 
ages, where the action is debt. Jones v. Lloyd, 1 Breese, 174. 

3. In such case the judgment ought to be for the amount of the 
debt found to be due and the damages sustained, which dam- 
ages would be the amount of interest on the sum found by the 
jury as debt. Jb. 


[) 
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JURY. 

1. In a civil case, the jury after retiring from the box, without 
leave of court or consent of parties, separated and dispersed, 
and afterwards rendered verdict for defendant. Held, verdict 
ought for that cause to be set aside. Huwle’s Adm’r. v. Laun 
& Co., 1 Leigh, 455. 

. If the prisoner’s counsel in a criminal case, asks the opinion 
of the court, and an instruction to the jury on a point of law, 
and the court rules the point against the prisoner ; his counsel 
shall not be allowed to controvert the correctness of the court’s 
opinion on such point before the jury. Davenport v. Common- 
wealth, 1 Leigh, 588. 

3. An objection to a juror because he is related to a party inter- 
ested in the cause, must be made by way of challenge. After 
verdict it comes too late. McLellan v. Crofton, 6 Greenleaf, 
307. 

4, An opinion formed, but not expressed, does not disqualify a 
juror. Noble v. The People, 1 Breese, 29. 

KIDNAPPING. 

D. is indicted for stealing a free mulatto boy, knowing at the 
time that he was free: Held, 

ist, That the offence is complete by the kidnapping, without the 
actual sale of the negro by the kidnapper under the statute 1 
Rev. Code, c. 111, § 28. 

2d. That the stealing a free negro with felonious intent to appro- 
priate him, is criminal, whether the person so stealing him 
know him to be free or not. 

3d. That though the knowledge of the freedom is averred in the 
indictment, it need not be proved, but may be regarded as sur- 


rw) 


plusage ; but, 

4th. That if one come lawfully into possession of a free negro, 
not knowing him to be free, and sell him; knowledge of his 
freedom at the time of selling, is necessary to make the selling 
criminal. 

5th. That when one takes and carries away a free negro boy of 
eight years of age, with criminal intent to appropriate him, the 
consent of such boy does not excuse or lessen the offence. 
Davenport v. Commonwealth, 1 Leigh, 588. 

LANDLORD AND TENANT. 

An outgoing tenant in agriculture is not entitled to the manure 
made on the farm during his tenancy, even though lying in 
heaps in the farm yard, and though it were made by his. own 
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cattle, and from his own fodder. Lassel v. Reed, 6 Greenleaf, 
222. 

LICENSE. 

A license to cut timber on the lands of the grantor, is not assign- 
able. Emerson v. Fisk, 6 Greenleaf, 200. 

LIEN. 

1. The owner of a township of land entered into a written con- 
tract with A. and B., in the autumn of 1825, by which they 
were to cut all the pine timber on a certain tract in it, suitable 
for boards, which a prudent man would cut; and to transport 
one fourth part of the logs to a certain place for the owner, as 
his share ; the other three fourths to be taken to the same place, 
sawed, and delivered to the owner; who was to retain his title 
to the whole till he should be satisfied that his quarter part was 
of an average quality with the residue; and till he should be 
paid thereout all which the others might owe him ;— and if 
they should fail to take off the timber in the ensuing winter and 
spring, they agreed to pay him the value of one fourth part of 
what might remain; the timber to stand pledged for the per- 
formance of this part also;— and they did not cut the timber 
till 1827; and before it reached its destined place they sold it 
to third persons, from whose possession the owner instantly re- 
plevied it; the original contractors being largely in his debt. 

2. Hereupon it was held —that the owner’s lien extended as well 
to the logs cut after the winter and beyond the bounds men- 
tioned in the contract, as to those cut within them : — 

3. That the contractors A and B had no authority to sell the logs ; 
being only bailees for a special purpose ;— and that immedi- 
ately upon the sale to third persons, their right as bailees ter- 
minated, and the owner might replevy his logs. Emerson v. 
Fisk, 6 Greenleaf, 200. 


LIMITATIONS. 


1. In the case of merchants’ accounts, the death of one or both 
of the parties has no operation on the accounts, by way of 
causing the statute of limitations to attach to them. McLellan 
v. Crofton, 6 Greenleaf, 308. 

2. Neither has the cessation of dealings between the parties for 
more than six years any such operation. Jb. 

3. To take a case out of the statute of limitations, proof that the 
defendant promised to pay the debt is insufficient without 
evidence of the original consideration of the indebtedness. 
Kimmel v. Schwartz, 1 Breese, 216. 
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LIMITATIONS OF ACTIONS. 

1. A party who buys a trust subject with notice of the trust, is 
charged with it, and cannot protect himself in a court of equity 
under the statute of limitations. Rankin v. Bradford, 1 Leigh, 
163. , 

2. If a person who purchasing slaves from one having no title, 
remove them to a distant country, and thus keeps the owners in 
ignorance where they are, this is an obstruction to the assertion 
of the rights of the owners by action within § 14, 1 Rev. Code, 
c. 128, p. 491. And the purchaser will not be admitted to 
plead the statute. Jb. 

MARRIAGE SETTLEMENT. 

Marriage settlement of slaves to use of husband and wife during 
their joint lives; remainder to wife if she survive; remainder 
to whomsoever the wife shall appoint, if she die before her hus- 
band ; remainder in default of such appointment to husband for 
life, and after, to offspring of the marriage; to the intent that 
the property shall not be subject to disposal, debts, contracts, or 
engagements of husband. Held, during the wife’s life the pro- 
perty cannot be disposed of by the husband, or applied to satis- 
faction of his debts. Huges v. Pledge, 1 Leigh, 442. 

MILLS. 

1. L. owning land on both sides of a stream, applied for leave to 
build a mill upon and dam across it; it was found by inquest 
on an ad quod damnum, that lands in the possession of A. of 
the value of $35, would be overflowed ; the court, on a hearing, 
being of opinion that these ands belonged not to A. but to L. 
himself, granted L. leave to build his dam without paying any 
damages to A. Held error; for the right in the lands could 
not be thus collaterally tried. Anthony v. Lawhorne, 1 Leigh, 1. 

2. In such case leave should be granted only on condition that L. 
pay A. the damages assessed by the jury: and L. might build 
his dam at his peril, without paying them, and then defend A.’s 
action against him on the ground that the lands overflowed are 
his own, and thus put the title directly in issue. Ib. 

NEW TRIAL. 

On the production of affidavits proving that one of the jurors had 
made up his mind against the prisoner, though he swore that 
he had not formed an opinion, if the fact is discovered after the 
trial, a new trial will-be granted. Nomaque v. The People, 1 
Breese, 109. 

PARENT AND CHILD. 

1. A husband and wife having separated, pursuant to articles 

previously entered into, in which he had stipulated that in the 
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event of such separation the children should remain with her ; 
the court, on habeas corpus sued out at his request, ordered the 
children into the custody of the mother, pursuant to the articles 
of separation; she living with her father, and they being of an 
age to require her care. The State v. Smith, 6 Greenleaf, 
462. 

2. But independent of such articles, the court, in such cases, in 
the exercise of its sound discretion, and for the good of the 
children, will only free them from undue and improper restraint ; 
the father having no vested right in any case to the exclusive 
custody of his children. Jd. 

PARISH. 

1. The grant of land to a town for the use of the gospel ministry, 
is to be taken to refer to the town in its parochial and not in 
its municipal character. Richardsen v. Brown, 6 Greenleaf, 
355. 

2. The remedy for satisfaction of a judgment against a parish, by 
levy on the property of its members, is to be pursued against 
those only who were members at the time of the rendition of 
judgment, or, at farthest, at the time of commencement of the 
action. Ib. 

3. If all the members of a parish withdraw, and thus dissolve the 
corporation :—que@re whether its creditors may not have a 
remedy by action of the case, or by bill in Chancery, against 
those individuals on whom the liability would have remained 
had the corporation continued to exist. Jb. 

PAR'TNERSHIP. 

1. Where two, being joint owners of a vessel, agreed to send her 
on a foreign voyage for their mutual benefit; and part of the 
outward cargo was purchased by each, separately, and part by 
both, jointly ;— it was held that they were still but tenants in 
common of the property, and not partners; and that therefore a 
creditor of both owners, for cordage for the vessel, was not 
entitled to priority in payment, out of the vessel and cargo, 
against the separate creditors of either. Harding v. Foxcroft, 
6 Greenleaf, 76. 

2. The prior right of a partnership creditor, to be paid out of the 
common property, in preference to a separate creditor of either 
of the partners, does not exist in the case of a dormant partner- 
ship. In such case a creditor whose debt relates to the busi- 
ness of the firm, and who is behind the creditors or vendees of 
the ostensible partner in his attachment, shall not be permitted 
to defeat them and gain a priority, because he has discovered the 
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concealed liability of a secret partner. French v. Chase, 6 
Greenleaf, 166. 

PAYMENT. 

H. indebted to P. on forthcoming bond, solicits him not to move 
for award of execution thereon, and to take flour for the debt ; 
which P. refuses to do; but it is at last agreed that P. should 
send H.’s flour to his own commission merchant at Richmond, 
to be by him sold there, and the net proceeds to be applied to 
H.’s credit on the bond; P. in March, sends the flour to Rich- 
mond, consigns it to his commission merchant, and directs him 
to sell it and remit proceeds in May to himself at Baltimore, 
where he should then be: the merchant writes to P. that he 
has received and sold the flour, and will remit proceeds to him 
at B. according to his directions; but before time appointed 
for remitment, the merchant fails, and the money without any 
fault of P. is wholly lost: eld, that H. must bear the loss. 
Harpers vy. Patten, 1 Leigh, 306. 

PENALTY. 

A plea of payment is a good plea in an action of assumpsit, and 
without it, evidence of counter demands cannot be received, 
and the words, ‘ and the plaintiff doth the like,’ is not a traverse 
to it. Jones’s adm’rs. v. Francis, 1 Breese, 125. 

PLEADING. 

1. Sci. fa. by husband and wife upon a judgment recovered by 
wife dum sola suggesting that since rendition of the judgment 
the wife had intermarried with the husband. Plea actio non, 
because at the date of the emanation of the sect. fa. the wife 
was not married to the husband as suggested in the writ; con- 
cluding to the country. And plea held naught upon general 
demurrer ; Ist, because the matter of it is properly pleadable in 
abatement only, not in bar; 2d, because it neither distinctly 
negatives the fact suggested in the writ nor affirms any matter 
to avoid the action; and 3d, because of concluding with a veri- 
fication, it concludes tothe country. Buck v. Fouchee & wife, 
1 Leigh, 64. 

. Where the plaintiff covenanted to build a certain mill-dam 
within three months, (unavoidable accidents excepted,) in a 
workmanlike manner; and the defendant pleaded in bar that 
the plaintiff did not, within three months, in a workmanlike 
manner, build the dam ;—the plea, on demurrer, was held ill, 
both for duplicity, and for not alleging that the plaintiff was not 
prevented by unavoidable accidents. The latter objection may 

be taken on general demurrer. Scott v. Whipple, 6 Greenleaf, 425. 
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3. To an action of debt on a bond taken pursuant to Stat. 1824, 
ch, 282, respecting poor debtors, a plea of performance in the 
words of the condition will be sufficient ; though the condition, 
as prescribed in the statute, does not include all which, by the 
same statute, is necessary to be done for the debtor’s enlarge- 
ment. Fisher v Ellis, 6 Greenleaf, 455. 

4. Where the defendant in a suit, after service of the writ, and 
before entry of the action, was summoned as the trustee of the 
plaintiff, in a foreign attachment, in which he disclosed the 
facts, was adjudged trustee, and paid over to the judgment 
creditor, on execution, all he owed to the plaintiff; and at a 
subsequeut term pleaded these facts in bar of the original ac- 
tion; to which the plaintiff demurred ; it was held that the plea 
was a good bar, and that the defendant was entitled to his costs 
subsequent to the joinder in demurrer. illsa v. Lermond, 6 
Greenleaf, 116. 

5. If an award be good for the damages awarded, but bad as to 
the costs; whether a replication would not be vitiated by as- 
signing non payment of costs as part of the breach ;—quere. 
Gordon v. Tucker, 6 Greenleaf, 247. 

6. Where, to a plea of the statute of limitations, the plaintiff re- 
plies that the accounts were merchants’ accounts; and the 
defendant rejoins that the accounts between the parties were 
not open and current, but were liquidated and closed more than 
six years before action brought; which the plaintiff traverses ; 
the issue is substantially framed not on the replication, but on 
the rejoinder; and therefore the burden of proof is not on the 
plaintiff, to show that the accounts continued open; but on the 
defendant, to show that they were liquidated and closed. Mc- 
Lellan v. Crofton, 6 Greenleaf, 308. 

PLEAS AND PLEADING. 

1. The plea of nil debet is not a good plea to an action of debt 
upon a record. Chipps v. Vancey, 1 Breese, 2. 

2. In a declaration on a note of the following form, ‘ Six months 
after date I promise to pay S. Bond and P. Menard, agents for 
Warren Brown, the sum of $19 25, for value received, witness 
my hand and seal,’ &c. the plaintiffs described themselves as 
‘agents for W. B.’ it was held to be merely descriptio persona- 
rum, and that those words ‘as agents,’ &c. might be rejected 
as surplusage. Bond & Menard v. Betts, 1 Breese, 158. 

3. If two or more of the pleadings be bad, the court will give 
judgment against him who commits the first error. Phoebe v. 
Jay, 1 Breese, 207. 
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PRACTICE. 


It is the duty of the party calling a witness, to see that he is 
duly sworn. Therefore, where a witness testified, believing that 
he had been sworn, but by some oversight the oath had been 
omitted, and this was not discovered by either party till after 
the trial, the verdict was set aside. Hawks v. Baker, 6 Green- 
leaf, 72. 


. If parties go to trial without a plea being put in, it is such an 


irregularity, as will be cured after verdict by the statute of 
amendments. Brazzle & Hawkins v. Usher, 1 Breese, 14. 


3. After the decision of the court overruling the demurrer, if the 
defendant rejoins to the replication, and issue is taken thereon, 
it is a complete waiver of the demurrer. Beers v. Philips, 1 
Breese, 19. 

4. It is discretionary with the court to hear evidence after the 
argument of a cause is opened by counsel. Bloom v. Goodner, 
1 Breese, 35. 

5. It is correct to substitute another person as security for costs, 
and then permit the discharged security to testify. Kimmit v. 
Schwartz, 1 Breese, 218. 

PRESUMPTION. 

1. 


It is presumed, where the lots of land in each range in a new 
township are numbered in a regular arithmetical series, that 
they were originally located contiguous to each other ; and that 
the lot numbered two includes all the land lying between one 
and three in the same range; and so of the others. Warrenv. 
Pierce, 6 Greenleaf, 9. 

Therefore, where the proprietors of B. ordered a location of 
their township} into hundred-acre lots, it was held, that the lot 
numbered eight included all the land between seven and nine, 
though it amounted to two hundred acres ; and that the party 
claiming a different location, was bound to repel this presump- 
tion by positive proof. Jb. 

After the lapse of more than thirty years, the authority and 
qualification of an administrator were presumed, from the ex- 
istence of an inventory, and a schedule of claims, in the Probate 
office, attested by his oath ; and a petition preferred by him to 
the Court of Common Pleas for license to sell the real estate of 
his intestate, with the original certificate of the Judge of Pro- 
bate thereon, recognizing him as an administrator ;— the Pro- 
bate records and files of that period appearing to have been 
loosely kept; and no other vestige of his appointment being 
discoverable. Battles v. Holley, 6 Greenleaf, 145. 
VOL. VII.—NO. XIII. 29 
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PROMISSORY NOTES. 

1. Where the promisee in a joint and several note signed by three, 
sued one of the makers alone, and had judgment ; this was an 
election to treat it as a several contract respecting them all. 
And having afterwards sued the other two jointly, setting forth 
the previous recovery against one alone, the judgment was for 
this cause arrested. Bangor Bank v. Treat, 6 Greenleaf, 207. 

2. Though the payee of a’ promissory note indorsed it, merely to 
give it currency, knowing, at the same time, the insolvency of 
the maker; this, it seems, does not excuse the want of a de- 
mand, and notice to the indorser. Groton v. Dallheim, 6 
Greenleaf, 476. 

3. No action can be maintained upon an instrument in writing 
for the payment of money, unless the instrument shows upon 
its face, to whom it is payable. Mayo v. Chonoweth, 1 Breese, 
155. 

QUO WARRANTO. 

Where a person is in office by color of right, and exercising the 
duties thereof, a quo warranto is the proper remedy, for another 
person claiming the same office, and not a mandamus. The 
People v. Forquer, 1 Breese, 68. 

RECOGNIZANCE. 

Upon indictment found, a recognizance entered into by a person 
as surety for the appearance of the party indicted, who has not 
been served with process, and who does not appear, is not 
obligatory upon such person. The People v. Slayton, 1 Breese, 
257. 

REVOLUTIONARY CLAIMS. 

1. An officer of the state navy, during the war of the revolution, 
who became supernumerary before, and so continued till the 
end of the war, is entitled to half pay for life, under the act of 
May, 1779. Commonwealth v. Lilley’s adm’r. 1 Leigh, 525. 

2. The act of limitations does not apply to such a claim, nor does 
the lapse of time from 1783, when the claim accrued, till 1826, 
when it was asserted, under the circumstances of the case, 
afford any presumption of payment, or of abandonment of the 
claim. Jb. 

SALES FOR TAXES. 

In a sale of lands by a collector of taxes imposed by the act of 
Congress of 1798, the collector must comply strictly with the 
requisitions of the act, in his proceedings preparatory to the 
sale; it is incumbent on the purchaser, claiming under such 
sale, to prove the regularity thereof; the marshal’s deed to him 
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is not even prima facie evidence of the regularity of the col- 
lector’s proceedings; nor shall the regularity thereof be pre- 
sumed, from twenty-two years quiet possession‘under the sale, or 
from any time short of that, from which any other link in the 
chain of title to real estate may be presumed. Allen v. Smith, 
1 Leigh, 231. 

SET OFF. 

1. A promissory note, given to a third person by the defendant, as 
surety for the plaintiff, and taken up by the defendant, with the 
creditor’s receipt of payment from the defendant thereon, being 
duly filed in the clerk’s office by way of set-off, is of itself 
sufficiently explicit, as a demand for moneys paid, within the 
meaning of Stat. 1821, ch. 59, sec. 19. Fox v. Cutts, 6 Green- 
leaf, 240. 

. Where one of two principal debtors in a joint promissory note 
is dead, and the money has been paid by a surety, he may file 
it in offset, against a demand in favor of the estate of the de- 
ceased against him, by the operation of Stat. 1821, ch. 52, sec. 
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25 ;— and this, though the} estate has been represented insol- 
vent. Ib. 
SHERIFF. 


1. Where the sheriff justifies under final process, it is not neces- 
sary to show it returned. Clark v. Foxcroft, 6 Greenleaf, 296. 

2. In a suit against the sheriff for not levying an execution, it is 
a good defence, that the plaintiff’s judgment was fraudulent, the 
sheriff first proving, that he represents a creditor of the judg- 
ment debtor, by showing a legal precept in his hands. Jb, 

SHIPPING. , 

1. Smuggling, by the master of a vessel, when it is not gross and 
attended with serious damage or loss to the owner, is not visited 
with the penalty of forfeiture of wages ; but the damage actually 
sustained by the owner may be deducted from the wages due 
to the master, by way of diminished compensation. Freeman 
v. Walker, 6 Greenleaf, 68. 

. Thus, where a vessel was libelled, as forfeited for a violation of 
the revenue laws, in the importation of gin by the master, with- 
out fraud on his part, and the vessel was therefore liberated by 
the Secretary of the Treasury on payment of costs; an action 
was held to be maintainable by the master for his wages, the 
jury being directed to deduct the costs and expenses thus in- 
curred by the owner, from the amount of wages due to the 
master. Ib. 

3. Whether the owner of a vessel, having sworn, in a petition for 
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a remittitur, that the act of the master, by which she was for- 
feited, was done ignorantly and without fraud, can be admitted 
afterwards to gainsay it, in an action by the master against him 
for wages, by showing that the proof of the fraud had subse- 
quently come to his knowledge ; —dubitatur. 1b. 

4. The master of a vessel cannot, by the mere virtue of his office, 
as such, bind his owners by a charter-party under seal, so as to 
subject them to an action of covenant thereon. Pickering v. 
Holt, 6 Greenleaf, 160, 

5. A and B, being joint owners of a vessel, A, who was master, 
purchased supplies for her, giving therefor a negotiable note in 
his own name and that of B jointly, but without authority from 
B. In an action, by the promisee against A and B, brought 
upon this note, with the usual general counts for money and 
goods, and an insimul computassent, it was held — that the note 
being void, as to B, it was no extinguishment of the original 
implied promise of both the owners; and that, therefore, the 
plaintiff might well recover against both, on the general counts. 
Wilkins v. Reed, 6 Greenleaf, 220. 

6. The register or enrolment of a vessel at the custom house is 
not conclusive evidence of ownership. Colson v. Bonzey, 6 
Greenleaf, 474. 

7. Hence, the mortgagee of a ship, not in possession, though he 
appears in the ship’s papers as the sole owner, is not liable for 
supplies directed by the master. Jb. 

SLAVES. 

1. Contract between master and slave, whereby the master agreed 
to emancipate the slave for $1000 to be paid by the slave to 
him, of which the slave paid $566. Held, that the chancellor 
cannot, on a bill by the slave against the master, enforce such 
contract, so partly performed. Stevenson v. Singleton, 1 Leigh, 72. 

2. Held generally, that the chancellor cannot enforce any contract 
between master and slave, though it be fully performed on the 
slave’s part. Jb. 

3. By statute of Maryland of 1796, all slaves brought into that 
state to reside are declared free ; a Virginia born slave is carried 
by his master to Maryland; the master settles there, and keeps 
the slave there in bondage for twelve years, the statute in force 
all the time ; then he brings him as a slave to Virginia, and sells 
him here; adjudged, in an action brought by the man against 
the purchaser, that he is free. Hunter v. Fulcher, 1 Leigh, 
172. 

4, Testator directs, that his executor shall emancipate his four 
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slaves, A, J, P, and N, and by his will gives them legacies. 
Held, the slaves are manumitted by the will, not by the execu- 
tor’s deeds of emancipation. Lunu v. Amey, 1 Leigh, 465. 

5. Testator emancipates slaves by will, written all with his own 
hand, proved to be so by two witnesses and recorded, but the 
will is not sealed nor attested by two subscribing witnesses. 
Held, this will is duly executed and proved, to emancipate slaves. 
Ib. 

6. Slaves so emancipated are still subject to thie testator’s debts, 


and shall be sold for such term, as will yield enough to pay 
debts. Jb. 


SPECIFIC PERFORMANCE. 

1. M. agrees to sell R. 822 acres of land for $5754, and the par- 
ties covenant, that as the sufficiency of M.’s title is not certain, 
M. shall procure his brother to join hin in the conveyance with 
general warranty to R., which is done accordingly; the 822 
acres is parcel of a large tract of 13,500 acres, which was pur- 
chased of P. in London, in 1803, and then mortgaged to secure 
the purchase money, £3,375 sterling; this mortgage has never 
been recorded in Virginia, and there is strong reason to believe 
the debt thereby secured fully paid; but no release of it has 
been obtained. Held, this mortgage is no valid objection to a 
decree for M. against R. for a balance of the purchase money 
of the 822 acres of land. Richards v. Mercer, 1 Leigh, 125. 
A, by covenant in July 1779, contracts to sell land to B, for 
£3,500 whereof B pays, £1,734 in cash, and covenants to pay 
balance on A’s making him a conveyance; in September fol- 
lowing, B pays balance in full to A in person, and receives pos- 
session; but A makes no conveyance; or if he made one, it 
cannot be found: in July 1791, B, by assignment sealed and 
endorsed on A’s covenant, assigns all his right, &c., in the 
land to C for value received; and C takes possession; in Octo- 
ber 1797, C contracts to sell the land to D for £300, whereof 
£500 was to be paid in 1798, and £300 in 1799 ; and C cov- 
enants, to give D possession on receiving the first payment in 
1798, and to make him a lawful title on receiving the last 
payment: D makes the first payment in 1798, and receives 
possession, which he and his heirs have ever since held; D 
never makes or tenders the last payment; C never makes or 
tenders the conveyance: and they both die. Upon a bill by 
C’s administrator and heirs against D’s administrator and heirs, 
for specific execution of the contract of October 1797, the 
Chancellor decrees specific execution, and charges the balance 
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on the land; and decree affirmed. Edwards v. Van Bibber, 1 
Leigh, 183. 

3. Pending the bill in the court of chancery, the escheator takes 
an inquisition on the land, whereby it is found, that A died 
seized thereof, without heirs, and without having disposed 
thereof, so that it is escheated: D’s heirs make no opposition to 
this proceeding, and give C’s heirs no notice thereof. Held, 
this escheat is no obstacle to the specific execution claimed by 
C’s heirs against D’s heirs; but the commonwealth and her 
officers, shall be enjoined from any farther proceeding on the 
escheat. Jb. 

4. Quere, whether, under the circumstances, a deed from A to 
B, conformably with the contract of July 1779, must not be 
presumed? Jb. 

5. A vendee, claiming specific execution of a contract for the sale 
of lands, proves that there was a contract in writing, but does 
not prove the terms of it, the instrument being alleged to be 
lost; the heir and devisee of the vender, by deed, which does 
not pass the title, acknowledges that the vendee is entitled to 
the land. Held, that this, in a contest between the vendee and 
third persons, is enough to show his right to specific execution. 
Allen v. Smith, 1 Leigh, 231. 

STATUTES. ; 

A statute passed in the session of assembly of 1827-8, prescribing 
a new punishment for an offence committed after the first May, 
1828, does not repeal former statutes, defining the offence, and 
prescribing other punishment for the same, as to such offence 
committed before first May 1828. Commonwealth v. Pegram, 
1 Leigh, 569. 

SURETY. 

1. A mere indulgence given by a creditor to a principal debtor, 

the creditor not binding himself to suspend his proceedings 

against the principal for any time, though such indulgence be 
given, at the very time the sheriff is about to levy the execution 
on the principal’s property, and though, in consequence of that 
indulgence, the principal is enabled to remove his property out 
of the reach of future process, does not, even in equity, dis- 
charge the surety. McKenney’s Ex’ors. vy. Waller, 1 Leigh, 

434. 

A surety has no right of action against his principal, merely 

because the debt is not paid as soon as it is due; nor until he 

has either paid it, or procured the discharge of the principal by 
assuming the payment himself. Ingalls v. Dennett, 6 Green- 

leaf, 79. 
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3. Therefore, where one, having effects of another in his hands, 
and being also his surety in a note over-due, was summoned, as 
his trustee in a foreign attachment, and then was compelled by 
suit to pay the note ;— it was held, that the effects in his hands 
were still bound by the foreign attachment, and that he could 
not retain them, by way of indemnity against the note he had 
paid. Jb. 

TENANT AT WILL. 

1. Where a tenant at will assented to an extent upon the land, as 
his property, pointing it out to the creditor, assisting the sur- 
veyor, and not giving notice that the land belonged to another ; 
this was held, to be a determination of his tenancy at will. 
Campbell v. Procter, 6 Greenleaf, 12. 

2. In such a case, the landlord may have trespass against the 
judgment creditor, for his entry on the land and treading down 
the grass. Ib. 

TRESPASS. 

The purchaser of a right in equity of redemption at a sheriff’s 
sale, may maintain trespass guare clausum fregit against the 
mortgager in possession, who cuts and takes off the growing 
grass; the mortgagee never having entered for condition 
broken. Fernald v. Linscott, 6 Greenleaf, 234. 

TROVER. ' 

Where a tenant at will erected a dwelling house and other build- 
ings on the land, with the express consent of the landlord, and 
died ; and his administrator.sold them to a stranger ;— it was 
held, that the purchaser might maintain trover for them, against 
the owner of the land. Osgood v. Howard, 6 Greenleaf, 452. 

TRUSTS AND TRUSTEES. 

1. E. C. bequeathed four slaves to C. C. and F. T. trustees, in trust, 
to apply the profits to the maintenance of the testator’s daughter, 
J. B. and her husband, S. K. B. and their children, during the lives 
of the daughter and husband, and of the survivor, remainder to the 
children of the daughter by that husband ; both trustees declined 
the trust; no trustee was substituted; the executor delivered 
the slaves to Mrs. B., her husband being then in Europe, where 
he died; Mrs. B. then married V. who in 1798 sold to R all the 
trust slaves, for his wife’s life, R. having notice of the trust, R. 
removed them from Fredericksburg to Augusta, held some 
there, gave some away, sold others; the second husband, V., 
died in 1806. Upon a bill in chancery, by Mrs. V. and her 
children by B., against R. praying discovery of names, &c. of 
the slaves and their increase, restoration of them, and account 
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of profits, and, (on a charge that R. would remove the propertr 
out of the state,) an injunction to restrain him from doing so ; 
and R. not pleading to the jurisdiction ; decreed, that 

Ist. R. had no right to hold the slaves, even during Mrs. B.’s life, 
as they were a trust subject, and the profits applicable to main- 
tainance of her and her children; though gu@re how far her 
interest passed by her second husband’s sale to R. 

2d. R. could not protect himself under the statute of limitations, 
because he bought with notice of the trust, and so was charged 

with it; and because his removal of the slaves to a distant 

country, thus keeping the owners in ignorance where they were, 
was an obstruction to the assertion of their rights by action, 
precluding him from pleading the statute within § 14, 1, Rev. 

Code, c. 128, p. 491. Rankin v. Bradford, 1 Leigh, 163. 

M. by deed of trust conveyed (inter alia) twenty slaves to a 
trustee, to secure a debt due to W. & Co. payable twelve months 
after the date of the deed; within the year M. sold one of the 

slaves to A. two to B. one to C. and one to R. who alleged that M. 

sold at the request and by the authority of W. & Co.: when the 

debt fell due, all the rest of the trust subject was sold, and the 
proceeds fell far short of the debt due W. & Co.: W.& Co. 
brought suit in chancery against M. the purchasers of the five 
slaves, and the trustee; denying M.’s authority to sell the five 
slaves; praying a foreclosure of the equity of redemption 
thereof, and that the purchasers be decreed to deliver them up 
to be sold under the deed of trust ; Hle/d, that though W. & Co. 
might have brought actions at law in the trustee’s name, to re- 
cover the slaves of the respective purchasers, yet their case was 
properly relievable in equity. Ambler v. Warwick, 1 Leigh, 

195. 

VARIANCE. 

In covenant, defendant takes oyer of the covenant, and after- 
wards pleads covenant performed. Held, that the defendant 
by oyer has made the covenant itself a part of the record, and 
cannot at the trial of the issue object to the covenant, as evi- 
dence, on the ground of variance between it, and the covenant 
set forth in the declaration. | Armstrong v. Armstrong, 1 
Leigh, 491. 

VENDOR AND VENDEE. 

Venders of land, bound to make a conveyance thereof, are bound 
so to execute it in presence of witnesses, or so to acknowledge 
it before magistrates, that the vendee may have it recorded ac- 
cording to law. Tapp v. Beverly, 1 Leigh, 80. 
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VERDICT. 

1. In trover for certain promissory notes, where the title, and not 
the value, was the only subject of controversy, the jury being 
sent out late in the evening, with permission to separate after 
agreeing and sealing up their verdict, did so, and returned a 
verdict the next morning for the plaintiff, with the amount of 
damages in blank; the foreman observing that they had some 
doubts as to the time from which interest should be computed, 
and that some supposed this would be done by the court; 
whereupon, by direction of the Judge, they retired again, and 
returned a new verdict for the amount of the notes and interest; 
and it was held well. Bolster v. Cummings, 6 Greenleaf, 85. 

2. Where the prevailing party in a cause tried by jury, previous 
to the trial, but during the same term, conveyed one of the 
jurors several miles, in his own sleigh, to the house of a friend, 
where he was hospitably entertained for the night ; the verdict 
was, for this reason, set aside. Cottle v. Cottle, 6 Greenleaf, 
140. 

3. A paper drawn up by the plaintiff, containing a statement of 
the items composing his claim for damages, having been acci- 
dentally passed to the jury, with the other papers in the cause, 
though not by them regarded as evidence regularly before them ; 
the verdict, which was for the plaintiff, was for this cause set 
aside. Benson v, Fish, 6 Greenleaf, 141. 

4. Where the jury, after they retired to deliberate on a cause, 
received and were influenced by the declarations of one of their 
fellows, discrediting a material witness of the plaintiff; it was 
held to be no good cause to set aside the verdict. Purinton v. 
Humphreys, 6 Greenleaf, 379. 

. Neither will a verdict be set aside because the jury, without 
the privity of the prevailing party, and being fatigued and ex- 
hausted with the length of the trial, were furnished with some 
refreshments at their own expense, during their deliberations on 
the cause ; however liable the jurors might be to personal ad- 
monition from the court for such misconduct. 6. 

6. But if ardent spirits constitute part of such refreshments, and 
appear to have operated on any juror so far as to impair bis 
reasoning powers, inflame his passions, or have an improper 
influence upon his opinions, the verdict would probably be set 
aside. Jb. 

. An agreement between a prisoner’s counsel, in a capital case, 
and the counsel for the people, that the jury, if they agree, may 
deliver their verdict to the clerk, is irregular, and a verdict 
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delivered in court under such an agreement, in the absence of 
the jury, will be set aside for such irregularity. Nomaque v. 
The People, | Breese, 109. 

8. A prisoner has a right to the presence of the jury when they 
deliver their verdict, as he is entitled to have them polled, and 
a verdict is not final until pronounced and recorded in open 
court. Ib. 

WILLS. 

1. An attestation of a will of lands made in the same room with 

testator, is prima facie an attestation in his presence, according 

to the statute of wills; an attestation not made in the same 
room is prima facie not an attestation in his presence ; but as 
in the one case the attestation is good, if shown to have been 
made within the scope of testator’s view from his actual posi- 
tion ; so in the other it is not good, if it appear that in the 
actual relative situation of testator and witnesses, he could not 
possibly have seen the act of attestation, nor have so changed 
situation as to have enabled him to see it, without aid from 
others, which was at hand, but was neither asked nor given. 

Neil v. Neil, 1 Leigh, 6. 

Will, disposing of real and personal estate, but not duly 
executed as to the real, was admitted to probate by county 
court, in general terms, in 1785, and never contested: Held, 
this was full probate ; the heir could only have contested the 
will, by bill in chancery, within seven years; and he, instead 
of so contesting it, having taken, as devisee under it, it must 
now be regarded as a complete will of lands. Vaughan v. 
Green, 1 Leigh, 287. 

WRITS. 

1. Appearance and pleading will cure a voidable, but not a void 

writ. Coleen & Claypole v. Figgins, 1 Breese, 3. 

2. The omission in a writ of the words ‘The People of the State 
of Illinois, to the coroner,’ &c. is a mere misprision of the 
clerk, and is amendable. State Bank v. Buckmaster, 1 Breese, 
133. 
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LEGISLATION. 





INDIANA. 


At the session of the legislature of Indiana in 1830 a general 
revision of the statute laws was made, and is now published; all 
of a general nature are contained in one volume of 596 pages, 
which also contains the declaration of independence ; the constitu- 
tion of the United States; the act of Virginia ceding the North 
West 'l'erritory and others supplementary thereto; the ordinances 
of Congress for the government of the territory North West of the 
river Ohio; the several acts of Congress dividing that territory ; the 
act of Congress to enable the people of the Indiana Territory to 
form a state government, and for its admission into the Union ; 
the ordinance accepting of the land; the constitution of the state 
of Indiana; and the laws of the United States respecting natural- 
ization. 


The statute laws are comprised in 111 chapters on the following 
subjects. 

Ch. 1—Mills. The owner of land on a stream, desirous of 
building a dam thereon, shall apply to the circuit court for a writ of 
ad quod damnum, which is directed to the sheriff to empannel twelve 
jurors to meet on the land; ten days notice of the time of meeting 
is to be given to the owner of the land on the other side of the 
water course, by personal service on himself or agent if resident, 
otherwise by advertisement at the court house door for two terms. 
The jury are to view the land, to locate one acre where the abut- 
ment of the dam is to be placed, if the same does not belong to 
applicant, to appraise the value, to examine the land above and 
below, and ascertain the damage it may sustain, whether the 
mansion house, or appurtenances immediately belonging thereto, 
will be overflowed, whether, and in what degree, fish of passage, or 
navigation will be obstructed, how same may be prevented, and 
whether the health of the neighborhood will be injured. This 
inquest being returned to court, summonses issue to the several 
owners or tenants on the land to show cause why the dam shall 








240 Legislation. [Jan. 


not be built. Similar applications may be made where mill has 
been already built. If it shall appear that the mansion house of 
any proprietor, or the curtilage or garden thereto immediately 
belonging, will be overflowed, or the health of the neighborhood 
injured, the court must refuse permission to build the dam. If 
not, the court exercise its discretion whether to grant leave or 
not. On leave being granted the person building, on paying the 
sums assessed by the jury, becomes seized in fee simple of the 
acre of ground; but failing to begin to build the mill within a 
year, or to finish it within three years, or to keep it in repair for 
public use, the land reverts to its former owner. If the mill or 
dam is destroyed, the owner must commence to rebuild and finish 
within the same time as for building, unless a feme covert, infant, 
imprisoned, or of unsound mind, when he has the same time after 
such disability is removed. 

This law does not bar any prosecution for an injury, unless the 
same was actually foreseen and estimated by the jury. 

Ch. 2.—Agricultural Societies. Any twenty or more citizens 
of any county may form themselves into a society with corporate 
powers. Notice of the meeting to be first published. Officers to 
be a president, vice-president, treasurer, secretary, and seven 
directors, and such others as may be appointed. Treasurer to 
give bond, which is to be recorded and filed in the office of the 
clerk of the circuit court. The society determine each year what 
shall be the tax on members, cannot be less than one dollar, nor 
more than five. President and directors make bye-laws, confer 
prizes, fix days of exhibition, fill vacancies, provide for admission 
of members, give notice of elections, &c. Society may receive 
donations of real or personal estate. Cannot hold a greater 
amount than $500 worth of real estate longer than six months. 
Money can alone be appropriated for payment of prizes that relate 
to agriculture and domestic manufactures, for publications on the 
same subjects, and contingent expenses. Any member may with- 
draw on giving notice and paying up arrearages. 

Ch, 3.—Aliens whose governments are at peace with the 
United States, and who shall have made declaration of their inten- 
tion to become citizens according to the laws of the United States, 
may purchase and hold real estate. 

Ch. 4.—Apprentices. Minors may be bound by indenture of 
their own free will, or by the consent of parents or guardian, to 
be manifested by signing and sealing the indenture, and not other- 
wise. Females until eighteen years of age, males until twenty-one. 
If misused, on complaint made to a justice, he shall summon the 
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master to answer; neglecting to appear, he issues a warrant to 
bring him forthwith before such justice, who then recognises him 
to appear at the next circuit court. The court hears the com- 
plaint, and either discharges the apprentice or orders him to return 
to service. 

Contracts made by apprentices are declared void; any appren- 
tice absenting himself from service, the master may have a war- 
rant from a justice; oa being brought before him, the justice can 
order him to return to the master’s employ, and on refusal commit 
him to jail to remain until he shall consent; from this decision the 
apprentice is allowed an appeal to the circuit court. 

All time wilfully lost, and cost and charges of apprehending 
apprentice, are to be repaid when he comes of age. All matters 
of fact arising in the course of these proceedings shall be tried by 
a jury, if demanded by either party. 

Ch. 5.—Arbitrations. All controversies for which there shall 
be no remedy but by personal action, or suit in equity, may be 
arbitrated, and the submission made a rule of any court of record 
in the state. Bonds are to be entered into, conditioned for com- 
plying with award. Either party may appoint the time and place 
of meeting, giving at least ten days notice to the opposite party 
and to the arbitrator. The clerk of the circuit court must issue 
subpeenas on application of either party. The award must be in 
writing and signed, and a copy delivered within fifteen days to 
each party. On refusal to comply with it, the other party may 
return the award with the submission bond to the court named, 
or if none be named, to the circuit court of the county where the 
parties reside. The award is to be entered of record and filed by 
the clerk, and proof made of the execution of the bond and service 
of a copy of the award, and a rule taken on the party refusing, to 
show cause at the next term why judgment should not be rendered 
thereon. On ten days notice of this rule, no sufficient cause 
being shown, judgment is rendered. Opposing party may show 
that award was obtained by mistake, in matter of law and fact, or 
by corrupt and other undue means. Arbitrator is allowed one 
dollar per day, and an award on mutual accounts has the same 
effect as a verdict. 
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The Law as to Riots. Some riotous disturbances, that took 
place in Boston recently, induced Judge Thacher, who presides 
in the Municipal Court, which has cognizance of all crimes less 
than capital, to instruct the grand jury, at the January term 
of that court, on the subject of riots and breaches of the 
peace. His notice of the subject is very opportune in respect to 
other parts of the country as well as the district to which the juris- 
diction of his ceurt extends. The charge has been published, and 
we extract the part of it relating to riots and breaches of the 
peace, as it embraces a very clear and elaborate investigation of 
that subject, which will be no less interesting and applicable in 
other places than in Boston. 

One question is discussed in this charge which presents a sub- 
ject worthy of attention wherever city charters are granted. ‘The 
charter of Boston gives authority to some of the municipal officers 
in relation to the police, and a question has accordingly arisen, 
whether the authority, duty, and responsibility of the sheriff of 
the county have been thereby affected, in regard to the main- 
tenance of the peace and the suppression of riots—a question 
which certainly, for the security of the community, ought to be 
very clearly settled. Judge Thacher is of opinion that the duty 
and authority of the sheriff, in this respect, remain as before the 
city charter was granted. 

The part of the charge on the subject of riots is as follows : 

‘The law is so careful of the public peace, that it allows surety 
to be taken for its preservation even in some cases, where no 
actual disturbance has happened. Society being bound to pro- 
tect its members from violence, actual or threatened, any indi- 
vidual may demand surety of the peace against another, who has 
merely threatened to do him personal injury, or has lain in wait 
for that purpose.’ Whoever thus demands security, must make 
his complaint on oath. The magistrate may thereupon call the 
party before him, and order immediate security to be given, with- 


! 1 Hawks. P. C. B. 1, ch. 60. 
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out even permitting the truth of the allegations to be controverted 
by the defendant. But it is the duty of the magistrate, in such 
case, to be previously satisfied of the truth of the complaint, and 
that the complainant is actually in fear: and he may undoubtedly 
refuse to issue a warrant to arrest the person accused, if it appear, 
that the complaint is false, frivolous, or malicious.? 

‘An assault and battery is an actual disturbance of the peace, 
and it may be committed by one or two persons. An assault is 
only an attempt with violence, and in an angry and threatening 
manner, to do corporal hurt to another, as by striking at him: 
but a battery includes an assault, and always supposes some injury 
to the person assailed. It will be proper for you to note, and to 
describe particularly, the circumstances of aggravation, with which 
any offence of this description coming before you, may have been 
attended :—as where the same was done against the sheriff, a 
constable, a watchman, or other public officer in the actual dis- 
charge of the duty of his office, and whether with intent to resist, 
obstruct, or intimidate him in the performance of his duty, or to 
rescue a prisoner from his lawful custody. The good of society 
requires, that crimes of this character should be punished, as a 
salutary restraint on the passions of men:—“‘ for redress of 
wrongs must be given, or it will be taken; and the law wisely 
forbids the slightest attack upon the person of a subject, lest far 
worse mischief should ensue from the sudden ebullition of rage, 
or the slower, but more dangerous, operation of revenge.’’? 

‘It is an offence against the peace, for two or more persons to 
meet together to fight, either with or without arms: the parties 
so engaged may be stayed and arrested by any justice of the 
peace, constable, or private citizen, and held to answer for the 
offence before the proper tribunal, and to give security for their 
good behavior. 

‘ Any private individual may separate persons who are fighting, 
and may prevent those who are desirous of joining themselves to 
the combatants.* Such offenders having been arrested, may be 
delivered to a constable, who is bound to receive them, and to 
carry them before a magistrate. If the law allows a private indi- 
vidual to put an end to an affray, and to arrest the parties con- 
cerned in it; such interposition is more especially incumbent on 
justices of the peace and constables, who have the power, coupled 
with all necessary authority, to preserve the peace. An affray 


1 Stra. 1202. Lord Vane’s Case. 2 Burr. 806. Rex. v. Robert Parnell. 
2Sir William Jones. 
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may be aggravated by the circumstances of time and place, and 
more especially, if it shall appear, that the parties met on set 
purpose, on a challenge given, and with intent to do fatal mis- 
chief to each other. If in morals it is regarded as wise to resist 
the beginning of evil; it is equally so in government. No man 
can tell before hand, what will be the end of an affray: it may 
prove fatal to the parties; it may extend to their kindred and 
friends; and thus may a multitude be involved in guilt. It is 
therefore to be resisted, and put down at once: and those who 
neglect to exert the authority, with which for this purpose they 
are armed by law, will themselves fail in duty. 

‘Other offences, which cause an actual disturbance of the pub- 
lic peace, attended with circumstances of tumult and commotion, 
are riots, routs, and unlawful assemblies. If three or more per- 
sons convene together to execute any purpose violently, and to the 
terror of the peaceable part of the community, it is a riot; if they 
take some steps towards the execution of their design, it is a rout ; 
if they simply meet with the intention of doing some mischief, it 
is an unlawful assembly. 

‘It is certain, that an assembly becomes a mob by destroying, 
rifling, or in any manner damaging, seizing, or invading the pro- 
perty either of individuals or the public. As also by any manner 
of injury done to the persons of individuals; or by invading, seek- 
ing or pursuing them with intent to abuse, confine, or put them 
in fear. Likewise by violently constraining, or intimidating any 
one to act contrary to his interest, duty or inclination.” ! 

‘Where three or more persons assemble together, on their own 
authority, to disturb the public peace, whether in a house or in 
the highway, with intent mutually to assist each other against any 
who shall oppose them, in the execution of some enterprise of a 
private nature, and they afterwards actually execute the same in 
a violent and turbulent manner, to the terror of the people, whether 
the act be lawful or not, they incur the guilt of a riot. 

‘It was lately held in this court to be a riot, where eight or ten 
young men assembled in a tumultuous manner to disturb the pub- 
lic peace, and traversed the streets of the city, singing obscene 
songs, and introducing into them the name of a citizen, with the 
unlawful intent to insult and disgrace him. We deemed this to 
be a breach of the peace, tending to excite the fiercest passions of 
resentment, and to lead to scenes of personal violence. 

‘All who are actually engaged in a riot are considered in law 
equally guilty of the offence; but the circumstances of each are 


1 Professor Hume’s Commentaries on the Law of Scotland. 
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to be considered in assigning his punishment. Some contrive the 
mischief, and are leaders in its commission: others, drawn into it 
by the contagion of evil example, or impelled by accidental excite- 
ment, give countenance to it by their presence, words, or actions, 
and thus become legally amenable, though perhaps with less 
degree of criminality, for the offence. 

“A riot will not be justified by an apparently useful and lauda- 
ble object —as to put down a house of ill fame, or a common 
gaming house, or to remove other great and confessed nuisance. 
The law provides a peaceable and adequate remedy for all evils of 
this description : and nuisances are rarely of such rife and malig- 
nant character, as to require to be removed by the hand of vio~ 
lence. For this supposes the temporary destruction of all those 
rules on which the order and safety of society rest. The utmost 
danger may be apprehended to arise from assemblies of people, 
enraged with passion, and led away by the spirit of misrule. From 
the destruction of the haunts of vice and crime, they will proceed 
to plunder the habitations of industry and innocence :— and 
hence, it is matter of great moment, to know to whom the law 
assigns the duty of suppressing an evil of such magnitude. 

‘ The law of this commonwealth requires justices of the peace 
to cause to be stayed and arrested, all affrayers, rioters, disturbers 
and breakers of the peace; and such as shall go armed to the fear 
and terror of the good citizens ;— and for this purpose they may 
command the assistance of every sheriff, deputy-sheriff, constable, 
and all other persons present at any affray, riot, or other disturb- 
ance of the peace.? 

‘ The act of 1786, ch. 38, enacts, that where any persons to the 
number of twelve or more, armed with clubs or other weapons, or 
where any number of persons consisting of thirty or more, shall be 
unlawfully, riotously, or tumultuously assembled, any justice of the 
peace, sheriff, or deputy-sheriff of the county, or constable of the 
town, shall make open proclamation among the rioters, or as near 
to them as he can come, and charge all persons so assembled, im- 
mediately to disperse themselves, and peaceably to depart to their 
homes. 

‘If any persons so unlawfully assembled, should not disperse 
themselves within one hour after proclamation made, or attempted 
to be made, it is lawful for any officer to command sufficient aid 
to seize such offenders; and to require an armed force, if the 
rioters shall appear armed: should any of the latter be killed or 


? Acts of 1783, ch. 51, and 1794, ch. 26. 
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wounded by reason of their resistance, the magistrate or officer, 
and his assistants, will be indemnified and held guiltless :— but, 
on the contrary, if the magistrate or officer, or any of his assist- 
ants, should be killed in their endeavors to restore the peace, and 
to arrest the offenders, it would be murder in all those who were 
guilty of the riot. 

‘This statute does not alter or impair the common law, “ which 
is always clearer and generally wiser than any statute,” being the 
condensed wisdom of ages, founded on reason, and transmitted, 
as an invaluable inheritance, from remote antiquity. According 
to this system, the sheriff represents the sovereignty of the govern- 
ment in his county, and is bound by the obligation of his office, 
to arrest offenders and to suppress tumults. His power is propor- 
tioned to the exigence of the case. The force to be applied is to 
be regulated by his discretion; and whatever force used by him, 
can be shown to be necessary for the restoration of the peace, will 
be justified by the occasion. As it is the duty of every good citi- 
zen, especially of all inferior peace officers, and of all public 
functionaries, of every degree, to render their aid in support of the 
laws, it belongs to the sheriff to call them forth, with such arms 
and preparation, as the case may require. It is not necessary, 
however, for a citizen to wait on these occasions to be called forth 
by a summons from the sheriff or magistrate. No one of such 
character may be present for the purpose. All that is ever re- 
quired, to justify a citizen in such interference, is the existence 
of the necessity, and such prudent measures on his part, as will 


show, that he interposes to preserve the peace, and not to increase 
the disorder.’ 


Stearns on Real Actions. he second edition of this work has 
just been published. A table of cases cited, being about five 
hundred in number, is prefixed, which was wanting in the first 
edition. Very considerable additions have been made to the 
text, amounting to fifty four pages out of about four hundred and 
fifty. Cases in relation to the subjects decided since the publi- 
cation of the first edition in 1824, in Maine, New Hampshire, 
Massachusetts, and in the circuit court of the United States for 
the district including those States, and in the Supreme Court of 
the United States, have been added in this edition. An altera- 


tion is made by incorporating the references into the text, instead 
of placing them at the bottom of the page. Where the references 
are not too numerous, this is perhaps the best disposition of them 

The paging of the former edition is preserved so 


in the page. 
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that references to that, will be correct for this, edition. Three 
precedents of writs have been added, one, entry sur disseizin by 
assignee of mortgage, setting forth the deeds of mortgage and 
assignment with profert, p. 405, appendix p. 405; another, entry 
sur disseizin by mortgagee against mortgager, setting forth the 
deed of mortgagee and the condition therein contained. A prece- 
dent is given also, app. p. 426, of a plea that the demandant, who 
sues as minister, had resigned his office pending the writ. 
Another very material improvement, as we have understood 
is, that the edition is printed more correctly than the former one. 


Chance on Powers. Mr. Henry Chance has published the first 
volume of his work on powers. The fifth edition of Sugden on 
the subject is about issuing, or may have already issued, from the 
press. Mr. Chance’s work is to consist of two volumes. The 
first volume is noticed in the London Legal Observer for Sept. 
3d; but we do not learn from the reviewer whether, in his 
opinion, Mr. Chance’s work is superior or inferior to that of Sir 
E. Sugden. Without analysing the volume of Mr. Chance’s 
work and comparing it with that of Sir E. Sugden on the same 
topics, he speculates on the probability of Mr. Chance’s being able 
to improve upon his predecessor. 


Smith's Reports of Decisions in the Circuit Courts Martial 
of Maine. The state of Maine has established circuit courts 
martial in the various districts into which the state is divided for 
this purpose, consisting of three judges and a judge advocate in 
each district. This system is apparently much less expensive 
than that now in practice in some other states. It has the other 
advantage of tending to establish uniform modes and rules of pro- 
ceeding. A small volume has been published by Mr. Francis O. 
J. Smith comprising reports of twenty-three cases that have been 
tried in these courts in the various circuits of Maine since 1827; 
with an appendix of practical forms of proceedings. This publi- 
cation is made in pursuance of a resolve of the legislature. Mr. 
Smith says, ‘ This little volume’ is ‘ the first of the kind ever pub- 
lished under any government.’ To give our readers some no- 
tion of the work we will cite a few of the abstracts of points 
decided. 

ANSWERS. A neglect by the respondent to file answers to the 
charges and specifications preferred against him, is not tanta- 
mount to a plea of guilty; — but the Division Advocate must 


make out a case for government, in evidence. State v. Stim- 
son, 7. 
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DUTY. A company called out to an election of officers cannot 
be required to perform further duty, after the elections have 
been completed. State v, Akers, 61. 

DRUNKENNESS. Drunkenness in an officer on parade is an 
offence within the cognizance of the Court to punish. Stade v. 
Wadsworth, 66. 

MUTINY, AND EXCITING TO MUTINY. Offences tech- 
nically denominated Mutiny, and Exciting to Mutiny, can only 
ve committed in the militia when in actual service. State v. 
Pattee et als. 32 

ORDER. If an order be understood by the officer to whom it is 
addressed, as directed to him, he will be holden to obey it, al- 
though his name is mistaken and he is addressed by a different 
name, State v. D. S. Hill, 83. 

The practical forms in the appendix are those of the complaint, 
specification, sentence, subpeena for witnesses, and answer of 
respondent. 





MISCELLANY AND INTELLIGENCE. 


Proceedings of a meeting of the Bar of New Orleans on the sub- 
ject of Want of Punctuality on the part of the Court — Super- 
ficial Examination for admission to the Bar— The appoint- 
ment of additional Judges of the Supreme Court of Louisiana— 
and the establishment of a Circuit Court of the United States 
for the district of Louisiana. 


At a meeting of the members of the Bar of New Orleans, on 
Friday, December 23, 1831,— Moreau Lislet was called to the 
Chair, and Alfred Henning was appointed Secretary. 

Mr. George Eustis reported the following resolution : 

Whereas in consequence of the organization of the Supreme 
Court as an appellate court, there being no witnesses nor jurors 
in attendance, and seldom any audience at the sessions ; no direct 
intercourse existing between the court and the public, it being 
held between the court and the bar alone ; the public is not cog- 
nizant of various things which occur in relation to the adminis- 
tration of justice in that court ; a peculiar obligation therefore is 
imposed on the members of the bar, who are charged with impor- 
tant duties by their profession and who have their stake as citi- 
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zens in every thing relating to the common weal, to make known 

to the court and the public such matters of grievance as are of 

public concernment, and which they believe it to be in the power 
of the court to redress. 
Be it therefore resolved, 

That the want of punctuality in commencing the business of 
the Supreme Court at the appointed hour, particularly on Monday 
morning of each week, during which time the attendance of the 
members of the bar who have causes in that court, is a matter of 
necessity, is a grievance. Any hour that the court will fix will 
suit the convenience of the bar, provided that hour be punctually 
observed : 

That the examinations of candidates for admission to the bar 
have not been conducted with that strictness necessary to ascer- 
tain thoroughly their qualifications for the important duties of the 
profession. ‘This matter is of deep interest to the bar as well as 
to the public. 

On motion of Mr. Rost, seconded by Mr. Watts, 

Resolved unanimously, That said Resolutions be adopted. 

Mr. Slidell, from the same committee, reported the following 
address to the Judges of the Supreme Court: 

To the honorable George Matthews, Francis X. Martin, and 
Alexander Porter, junr. Judges of the Supreme Court of Louis- 
jana. 

The members of the Bar of New Orleans, beg leave to address 
you on certain matters touching the respective relations of the 
Bar and the Bench, which are of deep import to the public weal. 
For several years past, the Supreme Court has established the 
practice of calling the causes on its docket, on the morning of 
Monday of each week, while the court is in session, and 10 A. M. 
has been the hour fixed for its opening. The court has an un- 
questionable right to adopt any rules of practice, not inconsistent 
with legislative or constitutional provisions, which will enable it 
to discharge with the greatest convenience to its own members, 
the high and responsible duties confided to it. In this respect, 
we do not pretend that there is any other limit to the discretion 
of the court, than that which is necessarily imposed by the obli- 
gation of granting a full and impartial hearing to parties litigant, 
and of giving to the causes submitted to their decision a prompt 
but patient investigation. We have no fault to find with the 
present mode of fixing causes for argument. We believe it to be 
as convenient as any other that can be devised; but we do com- 
plain that from the inobservance by the court of its own rules, we 
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are exposed to great embarrassment and loss of time, and our 
clients to serious inconveniences and sacrifices. During the pe- 
riod of the session of the supreme court in this city, the district 
and parish courts are sitting constantly ; the United States court 
and criminal court occasionally. Before all these tribunals, we 
are called upon to defend the rights and property of our fellow 
citizens, and it is only by the general prevalence of a spirit of 
good feeling and courtesy, which we are proud and happy to say 
exists with but very few exceptions, among the members of the 
profession, that we are enabled to arrange our business in such a 
manner as not to compromit the interests of our clients. The 
superior importance of the court of the last resort; the necessity 
of a personal attendance for the purpose of fixing causes; (the 
opportunity for which being lost, always leads to a delay of seve- 
ral weeks, frequently of many months ;) the interest felt in the 
decisions, usually rendered on Monday, and important not only 
from their direct effect upon individual rights, but as establishing 
precedents of general and lasting influence; all these causes 
combined, produce on that day in the supreme court room, an 
assemblage of nearly the entire body of the members of the bar of 
New Orleans. Their time is valuable to their clients and to them- 
selves. They are frequently obliged to wait for an hour or more 
beyond the time which you have fixed for the opening of the 
court ; and judges, jurors, and witnesses in other courts, all suffer 
a greater or less degree of inconvenience from your want of punc- 
tuality. This they feel to be a great grievance, not only to them- 
selves personally, but to the whole community. It is one of which 
they have long but ineffectually complained, and they state it to 
you thus frankly, in the confident expectation that the evil will be 
corrected, now that you are formally apprised of our dissatisfac- 
tion. If counsel are not present when a cause is called for argu- 
ment, no indulgence is extended to them, it is placed at the foot 
of the docket. We only ask, and we trust that the request will 
not be considered unreasonable, that you should impose upon 
yourselves the observance of the same punctuality which you exact 
from us.’ 

After stating that the courts are not held at and during all the 
times prescribed by the constitution, as no arguments are heard 
in July and November, and that a great pressure of business 
is thereby occasioned in May and June, the address proceeds, — 

‘'T’o the same cause may also, we believe, be ascribed, the fre- 
quent violation of the statute which requires that judgments shall 
be rendered in every case, within fifteen days after trial. We 
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cannot but think that were the court to sit during the constitu- 
tional term, it would find ample leisure for such an examination 
of every matter brought before it, as would enable you to come at 
its correct solution. Very few causes can occur of such inherent 
difficulty, as to require a longer period for deliberation ; but when 
they do present themselves, we would respectfully suggest that 
a new argument on the doubtful points, might enable counsel, by 
a more careful investigation of them, to aid the court in their de- 
cision. Suitors have an unquestionable right to a prompt disposi- 
tion of their causes, and justice delayed is often almost as injuri- 
ous in its consequences, as justice denied. 

We complain of the facility with which unworthy and incompe- 
tent individuals obtain licenses to practice in the courts of this 
state. We impute to you no unfriendly intentions, but we feel 
that the direct and necessary tendency of this laxity, is to degrade 
an honorable profession in the eyes of the community, and thus 
to diminish its usefulness. So far we have addressed you only 
upon subjects in which every citizen is interested equally with our- 
selves: but we think this a fitting occasion to speak of a matter 
which more immediately touches us as men justly jealous of the 
privileges and the dignity of their profession, who, while they are 
disposed to yield to others the respect and consideration to which 
official station may entitle them, have a right to expect in their 
turn the courtesies which prevail among gentlemen and equals in 
private life. ‘The natural and proper relations which should exist 
between the bar and the bench, are those of deference and respect 
on the one side, habitual politeness and attention on the other. 
If this reciprocity be not observed, unfriendly feelings must neces- 
sarily be excited ; the consequences cannot but be disagreeable to 
both parties, and it is our earnest wish that Louisiana should not 
present to her sister states the first example of such an alienation, 

On motion of Mr. Grymes, seconded by Mr. Morphy. 

Resolved unanimously, That said address be adopted. 

No answer was returned by the judges. 

Mr. Pierce, from the committee appointed to report on the ex- 
pediency of applying to the Legislature to obtain the appointment 
of two additional Judges of the Supreme Court, made the following 
Report: 

The committee appointed by the Bar of New Orleans, to take 
into consideration the expediency of drafting a memorial to the 
Legislature, urging the addition of two Judges to the Supreme 
Court, having done so, report : 

That they deem it expedient; and they submit to the Bar the 
following considerations, which have influenced their opinion: 
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Ist. That the constitution of the state has provided for the ap- 
pointment of five Judges to the Supreme Court, giving the Legis- 
lature the discretionary power of having not less than three, nor 
more than five;—that in making this provision, the framers of 
that instrument no doubt looked to the increase of population and 
of business, and also, possibly, to the increasing age and infirmi- 
ties of any lesser number that might at first be created. This 
committee believe that the time prospectively provided for by the 
constitution has arrived. 

2d. That much inconvenience is sometimes experienced from 
the temporary absence or sickness of one Judge — the responsi- 
bility of deciding on any important case is felt by the two attend- 
ing Judges, and the argument is deferred ; or they may disagree, 
in which event, the case must lie over, and the argument be re- 
peated at some future day, thus causing delay and the consequent, 
though involuntary, obstruction of justice. 

3d. That the Presiding Judge has, to our regret, been long in 
ill health, and the court often deprived of his assistance ;—this, 
or any similar occurrence with any one Judge, would produce no 
delay or great inconvenience, were there four others. 

4th. That with three Judges, the public confidence is ever 
watchful and anxious— it fears any decay of mind, or infirmity 
that may produce it in any of such a small number. The office 
is for life, and should such a case ever unfortunately occur, any 
decided superiority of intellect, or greater industry, in one, would 
make him master of the court, and the final and perpetual arbiter 
of the fortunes of all the citizens. 

To instance the power that might be wielded, it is only neces- 
sary to recall to mind, that two Judges of the Supreme Court can 
reverse a judgment, correct in the opinion of the other, correct in 
the opinion of the inferior Judge, and correct in the opinion of 
twelve sworn citizens, who have heard and seen the witnesses, 
and this too upon a mere question of fact. 

With five members of the court, the public would be better 
satisfied with the decisions rendered—there would be a greater 
assurance of a healthful action in the daily communion of so 
many minds— too many to stagnate, or be engulphed by one — 
too few to divide, and not to feel their individual responsibility. 

It is, therefore, recommended that a committee be appointed to 
draft and present a memorial to the legislature, petitioning the 
passing an act to provide for an additional number of Judges to 
the Supreme Court of the state of Louisiana. 

On motion of Mr. M’Caleb, seconded by Mr. Quemper, 

Resolved unanimously, That said Report be adopted. 
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On motion of Mr. Preston, seconded by Mr. Slidell, 

Resolved unanimously, That a committee of five be named by 
the chair, to address a memorial to Congress for obtaining an ex- 
tension of the Circuit Court System to the District of Louisiana. 

Whence the chairman named Messts. Preston, Slidell, Eustis, 
Pierce, and Mazureau. 

On motion of Mr. Morse, seconded by Mr. Deny, 


Resolved, That the chairman and secretary be added to the 
above committee.’ 


Judges of the English Common Pleas. In this Court the Judges 
are now five in number; namely, a Chief Justice, and four puisne 
Judges, the number of the latter having been recently increased 
from three to four. 

The present Chief Justice is Sir N. C. Tindal. He was re- 
markable, when at the bar, both before and after he attained the 
rank of Solicitor General, for a deep and intimate acquaintance 
with law. His talents were, however, never very brilliant or 
striking ; and his political career, as the official adviser of the 
Crown, was not in any way distinguished. He practised for a 
considerable time under the bar as a special pleader; and soon 
after he came to the bar he obtained very considerable practice, 
and was in great repute as a black-letter lawyer. His judicial 
talent was quickly recognized, although he owes his present situa- 
tion chiefly to political influence. He has hardly answered ex- 
pectation. His mode of viewing a case is by no means vigorous ; 
and his decisions are deficient in that perspicuity and freedom 
from doubt which might have been anticipated. He has hardly 
sufficient energy to restrain the turbulent dispositions of some of 
the advocates who practise in his court. He is, however, correct, 
mild, and patient in his demeanor. His judgments frequently 
display great learning and good sense; and though he does not 
display the searching penetration of a Mansfield or an Ellenbo- 
rough, he is universally esteemed a very considerable authority. 

Mr. Justice Park is the senior puisne Judge. His knowledge 
of mercantile law is good; but I understand he is considered de- 
ficient in the other branches of legal knowledge. He is an avowed 
enemy of special pleading. This, the special pleaders say, arises 
from his not being overburdened with knowledge of the art. On 
this merely technical point I, of course, my dear friend, cannot 
pretend to give an opinion. In his mode of trying causes it 
seemed to me that he evinced considerable talent, in confining the 
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attention of the counsel and of the jury, as well as the evidence, 
to the real issue to be tried. I, however, observed that he seemed 
to pay too much attention to matters of no importance’ which 
occurred in court; such as the particular dresses of witnesses and 
prisoners, their mode of cutting their whiskers, and similar trifles. 
Indeed, there is an abundance of amusing stories related concern- 
ing this peculiarity of the learned Judge. 

The next puisne Judge is Mr. Justice Gaselee. He is consid- 
ered a good lawyer, and well acquainted with pleading and prac- 
tice. Though somewhat slow, I am informed that his decisions 
at nisi prius have generally been supported by the other Judges, 
when applications to reverse them have been made. 

Mr. Justice Bosanquet is a Judge of moderate talents for his 
situation. He is slow in his apprehension of a point; and his 
determination on it is not unfrequently overruled. He has not, 
however, been two years on the bench; and therefore it would, 
perhaps, be unfair to give a decided opinion on his capabilities. 

Mr. Justice Alderson is the youngest of the Judges in this 
Court. He is one of those exalted to the bench under the author- 
ity of a recent act of parliament for increasing the number of the 
Judges. He was much distinguished at Cambridge, where he 
was educated ; and acted as reporter of the Court of King’s Bench 
for several years. He was also a commissioner for the improve- 
ment of the law. Great anticipations were therefore formed of 
his judicial capacity. At present, however, he is considered as a 
decided failure. He is remarkable for his hasty mode of viewing 
any matter which is brought before him, and his obstinacy in re- 
taining his opinion when formed. His mode of expressing him- 
self is indistinct, both in language and utterance. Still, as a year 
has not yet passed since he was appointed, it may be hoped that 
he will correct these unfortunate peculiarities. His knowledge of 
law is undoubtedly very great. Legal Observer. Aug. 27, 1831. 


Judges of the English Court of Exchequer. The Chief Baron 
has only been appointed some few months. He is a distinguished 
person in England ; and you will remember a familiar name when 
I tell you that he is— Lord Lyndhurst. You already know, from 
the attention you have paid to English politics, that he was Lord 
Chancellor for a considerable period of time, and resigned that 
office on the accession of the present administration to office. He 
was not permitted, however, long to remain unoccupied. Nego- 
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tiations were almost immediately commenced to induce the late 
Chief Baron to resign; they were at last successful, and Lord 
Lyndhurst consented to accept the office. High expectations 
were formed of the manner in which he would discharge its varied 
duties, and it is only justice to say that they have been in no way 
disappointed. Intimately acquainted with common law, having 
passed his whole life in constant practice in those courts; pos- 
sessed of a considerable knowledge of equity, from his having pre- 
sided for four years in the Court of Chancery; gifted by nature 
with great abilities, and blending dignity of manner with affabiliiy 
and good temper; it has rarely happened that a person could be 
found so qualified to perform the duties of the Lord Chief Baron, 
His Court is no longer avoided by practitioners; there is now no 
want of business. No man catches more quickly at the real diffi- 
culty of a cause; and this quality enables him easily to despatch 
his common Jaw business. His statements to the jury are clear 
and satisfactory ; and his judgments on points of law sound and 
luminous. His great fault as Chancellor was undoubtedly his 
inattention to business, not to say idleness. He allowed his other 
occupations to interfere too intimately with his duties as equity 
Judge. The arrear in his court was not, therefore, much dimin- 
ished. He was busy and attentive while in court, but out of court 
he was certainly not so expeditious as he might have been. In his 
present situation he has no other duties but those of his judicial 
office to attend to, and the benefits to the public are considerable. 
There is now no arrear in his court. I am assured that before he 
left town for his circuit he had disposed of all the business in his 
court, both in equity and at common law. It is generally supposed 
that, if the Chief Justiceship of England were to become vacant, 
and no political purpose were to be served, it would be offered to 
Lord Lyndhurst; and probably few appointments would give more 
general satisfaction. 

Mr. Baron Bayley is the senior puisne baron. He has been 
now twenty years a Judge in the King’s Bench and this court. 
As a Judge, few can be found his equals. His knowledge of law, 
pleading, and practice is very great, and superior to that of any 
other puisne Judge on the bench. In knowledge of practice he 
exceeds Lord Tenterden. In forming a comparison between him 
and the last mentioned noble personage, one might say, that Lord 
Tenterden was a Judge who decided by principle, while Baron 
Bayley decided by precedent. ‘The former has more vigor and 
boldness in his views of cases than the latter. The latter has, 
however, great advantages over the former, in his knowledge of 
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precedents, and his unwearied readiness in their application. Few 
Judges have had their decisions at nist prius so seldom reversed. 
In his mode of leaving a case to the jury, he is clear and correct. 
Indeed, it has been a matter of great surprise that the great abili- 
ties of this eminent Judge have not ensured his promotion to a 
higher office. His faculties are still vigorous, and hardly impaired 
by his long and active life. 

Baron Garrow is the next puisne baron. He is not remarked 
for his knowledge of law, pleading, or practice. He is, however, 
admired by all for his eloquence and acuteness in cross-examina- 
tion. While at the bar he was considered one of the ablest advo- 
cates of his time. His language is particularly correct and elegant. 
His increasing deafness will, it is feared, soon deprive the public 
of his valuable services. 

Baron Vaughan is a moderately good lawyer; but much cannot 
be said in favor of his talents as a Judge. While Serjeant Vaughan, 
he was regarded as a good advocate and a tolerable speaker. 

Baron Bolland is a good crown lawyer, and well acquainted with 
the poor law; but in other respects I understand he is considered 
deficient in the requisite qualifications of a Judge. He is, how- 
ever, a learned antiquarian and a finished scholar. Legal Observer. 
Sept. 17, 1831. 
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